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The Encyclopaedic dictionary of the 
Dharmasatras is a thematic coltection 
and compLiation of all important aspects 
of the Dharmasastras which play very 
important rote in development of Indian 
religio-philosophica] and legal 
tradition. Tf there ts one mass of 
scriptures that has inspired and sustained 
the Hindus over the milJennia, it is the 

which has created, 
strengthened and preserved our great 
tradition of spirituality. This it has done, 
not only by a fearless spirit of Inquiry 
to its logical conclusions, but also by 
intuitive mystical experiences beyond the 
ben of the intellect. No school ofthought, 
no religious movement of the subsequent 
periods in Indian history has remained 
untouched by tbeir mfluence if not 
pervaded by them. 
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ITie Endyclopacdic Dictionary of The Dhanna^a^tras is a compilation of comprehensive 
and informative source of infonnations about the 300 terms and terminology religious, 
social and political of Hindu codes of law and duty in three volumes. D^tariimsasirn 
(Treatises on law and duty) arc the fundamental texts of the scriptural category of siwri/i, 
indeed for some (such as Viptaneshvara and Yajtsavalkyn-Smriti) the only ones. The most 
prestigious and widely authoritative is that of the first man, Manu; but the genre is here 
represented by what is the next most prestigious, and perhaps more often actually 
followed authority the Yajnavalkya-Smriti which covers rules about impurity acceptable 
infringements of rules during times of emergency and rules for forest ascetics ivamprastha) 
(who still maintain sacrificial fires) and for renunciates who have internalised the fires 
(yatt or srtimy/isinJH 

It seemed preferable to give large, unbroken, coherent units of text from the first and 
third sections of the less prestigious Ynjnavalkya-Snmtj than to attempt to anthologise the 
Matiustririti, the law book of Manu, in which the themes here represented are often more 
diffusely treated and scattered through the work^ 

I am thankful to all those scholars for their intellectual as well as moral support in 
compilation of this work. 
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KALIVARJYA 

(Actions forbidden in the Kttfi Age) 

AMNOG ancient peoples the Golden Age has been in the past. India is no exception. 
Even in the ligveda we come across a verse betraj^g the feeling that as time passes tlicre 
will be progressively greater deterioration both moral and physical. In the famous dialogue 
of Varna and Yami. Yama is represented as saying "those later ages are yet to come when 
sisters would do what is not sister-like". 1040) But the l^gveda does not give any 

indication that the theory of four yugas had been evolved at that timen The word yugn 
occurs at least thirty-eight times in the but the meaning is rather doubtful. In a few 

places yugit means yoke X. 60^8 at^d X,101.3 and 4), In many places it appears to refer 
to a very brief period, e.g., mvoih^^narah kn^tkehhir —yuge yuge' (RVIIII. 26.3), where 5^'an^ 
renders yuge yuge by praiidimajt. Generally yuga appears to mean in the Rgveda 'generation', 
e.g., pratttimiiniam^yiT yugdm (lessening the life of human generations, 151V. 1.92.11 and 
1,124,2), Vide also RV. I.1CW.4,11,2.2.11133.8, V32.4, In other places must be given the 
sense of a "long period of time', C-g., Wtn dHUitti-agtte atrtrtam yugc yuge dadhirc (F^V. VI.15.8 
"they made you. O Agni, an immortal messenger, carry^ing oblations in each period'), 
devdrtdm piJrvye yuge asatah asatah sadajdyaia (I^V. X.72,2 Tn the primeval period of the gods 
developed matter come out from the undeveloped one); vide also J51K VI.8.5, X.94.12, X,97,l, 
In l,15S.6df/^/iwtomirm(rmaf^yo;Mpmrrtdas'^rme T;ji’\;L'(Dirghatamas, the son ofMamatS, 
had grown old in the tenth yugu), yuga probably means a period of four years. Whatever be 
the meaning attached to the word ywjfn, the Rgvcdu does not contain the names of the four 
well-known ages. 

The word kila seems to have been used in the sense of the best throw of dice or of the 
seeds of the tree in gambling in J?!/. X.34,6 'the seeds of vibhdtaka bestwoing the 

Kfta throws on the rival gambler that (Increase) the gambler's desire (appetite) for 
gambling'* Kali is the name of the author of RV. VIIl. 66 and in verse 15 of the hymn the 
composer says "O descendants of Kali do not be afraid" (kokyo md bibhitanu). In RV. X39.b 
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the Alvins are said to have rejuvenated Kali who had become old- But there is no reference 
in the Rgveda to Kali as a throw in gambling or to Kali as the name of an age. The words 
Krtii, treats, dvspara and dskattda (for Kali) occur in the Taittiriya-SamhitS (43.3)1. In 
iheVSjasaneya Samhitit (30.18) also these very words occur In the Satapatha BrJjtmnija (SBE, 
Vol, 44, p. 416) also the same words ate used to the Krf^i one who takes advantage of 
mistakes in the game; to the treats one who plays on a tegular plan; to the dvSpam one who 
plans to over-reach (his feUow-player); to thessksnda a post of the gaming room' (Eggeling s 
tr.). Jn the TaiBrS we read 'to the the master of the gaming hall, to the tretd one who 

takes advantage of rnistakes, to the dvSpara one who sits outside, to the Kali (one who is 
like) a post of the gaming house (i^e., never leaves it).' Hem Kali is substituted for the word 
dskauda. It is clear that in all these places Kfta and the other three wesrds are throws in 
gambling* KrfiJ is the most lucky thicnv and kali is the most unlucky. The TaiBrd (1.5*11) 
says The four stomas tritrrt, parTcadaia, saptada^a, ekavim^a) are krffl and the five are 
kali, therefore the (should be performed). 

This shows that meant either four or any multiple of four and kali a throw which 
when divided by four left one as remainder. When we come to the Aitareya BrShmatta in 
the well-known story of Sunah^epa ('one lying down becomes kali when about to leave 
the bed he becomes d when rising he becomes trrtit and he becomes krta when moving 

abouf) we find that the words k^ia, irstS, dvSpara and kali have come to be used in a figurative 
sense as representing either the yugas (periods of varying standards of morality) or at least 
progressively higher and higher stages of human activity The Satapaffut Brshmaria, VAA.6 
identifies kaifr with abhihhu^and appears to suggest thatkdh'is a throw (aya). In the CfiMdogya 
Upatti^ also (rV.1.4) we read 'as (in a game of dice) all the lower castes belong to him who 
has conquered with the krta casf and in the Murufaka Upanisad (1.2.1) we are told 'this is the 
truth; the sacrificial works which they (the poets) saw in the hymns have been performed 
in many ways in the tretd.' Here the word tretd is explained even by SankarScsiya first as 
referring to the threefold priestly duties {Itautra, mfwnryava andaudgMra) based on the three 
Vedas and alternatively as referring to the trdK age* There are thus grave doubts whether 
Tie theory of four ages called krta, tretS, dvdpara and kali was known to the ancient Vedic 
Literature. 

The Nirukia (LZO) makes a distinction between sages of ancient times and those of later 
times the (ancient) sages had an intuitive perception of dftamia and they imparted by 
instruction the (Vedic) tmnlras to later (sages) who had no intuitive perception of dlmnita. 
Apastamba declares that 'among sages of old are observed transgressions of the precepts 
of lustra and also violent actions, but that on account of their distinguished spiritual 
greatness they incurred no sin and that if a person of these latter days were to look upon 
them as worthy of imitation and were to do those acts he would sink into sin'* The Gauiama- 
dharmasdtrp (L2-4) expresses a similar view almost in the same words. Apastamba further 
says that sages are not born among men of latter days on account of the transgressions of 
religious ordinances (rampant in later ages)* But the andcnt dltannasdtras do not exhibit 
the full-fledged theory of four yw^s with their peculiar characteristics. 
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It is only in the Vi^nudhitrmasQtra, the Mah^h/trata (e.g. Vattuparvaj 149 and 183)* 
Manusmrti (1.81-86), the Pii{e.g. Bnthma, chs 122-23. Matsyn chs, 142-43* Niiradiya, 
pOrviirdhiif ch- 41) that we have a complete theory of the four yugaa, their characteristics and 
of the progressive retigious, moral and physical decadence in them. It would be impossible 
to Rx the period when this theory^ was first proclaimed. But it may be conjectured that it 
was perfected during the five or six centuries preceding Christ when the great schism due 
to the gerdus of Buddha spread over India* The evidence of inscrip Rons does not cany the 
anRquity of this theory far enough* Among the earliest is the Pikira grant of pallava 
Simhavarman where we have the words. 'Who was ever ready to extricate dfiarttm that 
had become sunk owing to the evil effects of kaHyuga'. 

This theory of four provided a formidable weapon to writers on dharrtia when 
inconvenient texts had to be explained away. Many of our authoriRes have one verse in 
common viz. 'the religious ordinances are different in the kria age and in fn?ffland 
also; in the age different ordinances apply to men in order to suit the decadence (of 
dJutmta) in each age.' Any pracRces that shoc^d the feelings of later writers vf ere declared 
to be forbidden in the present age and were consigned to remote ages* Very amusing results 
follow from this. Pari'ata (f.24) claims that his srwrff contains the ordinances peculiar to 
the kaii age. FarSs'ara lessened the periods of impurity due to death or birth according as a 
man was leained in the Vedas or otherwise;15 he allowed a woman to remarry in case of 
five calami Res viz. when the husband was missing or dead or had become an asceRc, was 
impotent or guilty of a tftahl^aka; ho allows even brShmanas to take cooked food from 
dUiaSr cowherds, barbers &c. But it will be noticed from the extracts given later on thcit all 
these practices are condemned by later w'riters as forbidden in the kali age. 

In many digests like the Smtticandrikii, the works of Hemadri; the ParSSararultdhaviyitf 
the Udrgimtattva of Raghunandatuif the SamayamayiikJm of Nilakan.tha long extracts are given 
from a few Purana$ and from Saunaka which condemn certain pracRces as forbidden in 
the kali age (kalivarjya). It is an interesting question to find out when these verses about 
kaiivctrjya came to be composed. 

Even Apastamba (II .6. 14.6-10) condemns the practice of giving all property to the 
eldest son as opposed to^fra, but he does not use the work kaliarjya. Among the earliest 
references to pracRces once current but forbidden in the kaii age is a passage of BrhaspaR 
quoted by AparOrka (p*97 Anand^rama edn*) where niyoga is said to be impossible owing 
to decadence (of dharma) in the several ages and where the several kinds of sons are declared 
as impossible in the present age* The Praji^mtismrti refers to the ancient practice of offering 
Resh in iraddha and prescribes that wine and all flesh are to be eschewed in ^rnddita in the 
kali age. The ljighu-Aiva!ayat\a-smrti (21.14.15) says that the two kinds of sons called Kunda 
and Golaka were permitted in other ages but arc condemned in kalL It deserves to be noted 
the Vi^vari^a and Medh5tithi do not quote a single verse about kalimrjya. Even Vijnanesvara 
quotes a single verse about kjalivarjya in which niyoga, the giving of a special share to the 
eldest son and the kilUng of a cow in sacrifice are condemned as not allowable in the 
present age. Even when almost all the PuriH^as wax very eloquent over moral and physical 
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decline in the kaii age, most of them do not contair, any veses about kalivarjya. The l^i^&diya 
Mali^ur^}jjt contains four verses about kalivarfya. Apararka quotes one verse and a half 
from the Brahma PurSiia on practices forbidden in the Aii/r age- vii. perpetual bralimacarya 
(studenhhood)^ the taking of a kamat^doiu, marriage with a sagotra or sapinda girl, killing a 
cow, human sacrifice and aivatttedha (horse sacrifice). I was not able to trace these in the 
Brahma PwrAn j published by the Venkateshwar Press. The Smrticandriks quotes from the 
Aditya Puribja a verso saying that five actions should not be practised in Anfi, viz, the 
remarriage of a woman once married, the special share given to the eldest (on a partition), 
the killing of a cow, (Lntercotiese) udth the wife of one's brother and taking up of a kamai^lu. 
Apar^ka (p.233) quotes a verse from th^ Murkattdeya Pnribia in which the view of Bhrgu 
that in the kali age no animal is to be offered in Madhuparka is mentioned. Aparltrka (p.233) 
quotes two verses from a Smrti W'ithout naming the author, one of which forbids in the foi/i 
age the killing of a cow in a sacrifice, the procreation of a son from the husband's brother 
(by niyoga), sacrificial sessions called swffras, the carrying of a kajttarjdalu, the employment 
of wine (in the ^aut^^^n^{lni sacrifice), and being a santayiisiTi (of the Paramahamsa type), 
while the other forbids (the mmarriage of) a girl whose marriage has not been consummated, 
human sacrifice, sacrifice of a cow, taking a kaiiiaijdolif and niyoga* The Smrttcandrikd^ the 
Cattirvargacirtt^lmatji of HemSdri, the ParHs'aramadhaviya^ the Nirt^aysBindhUf the 
Samayamayilkfta and other digests quote a very long passage from a PurUnn (which most of 
them dte as Aditya Puritja) which enumerates the practices that were forbidden by the 
great sages at the beginning of the kali age after considering the reasons for and against 
them. That passage is set out in the appendix and a translation is given here with brief 
notes wherever necessary. The foregoing discussion shows that definite rules on kalivarjya 
began to be prescribed about the fourth century AD with Brhaspati and other older 
sniffika'fls, that the work called Samgralm (which is certainly earlier than the tenth century) 
contained such a list, that Vidvarupa and Medhatilhi (both of whom flourished between 
800-925) do not quote verses on kalivariya and that from the twelfth century onwards (as 
the £nirffcfl«dr/kff and Hemadri show) long lists of Kalivarjyas come to be quoted in the 
digests on diutrma. Therefore, the period during which kalivarjya practices figure in the 
PurUnas and other w^orks must be taken to be from about the fourth century AD to the 
eighth or ninth century AD. when Buddhism was vanquished and the Indian social fabric 
was being reconstructed. 

The several kalhrarfya^ as mentioned in the passage of the ^iitya PurOtta will now be set 
out. 

1. To appoint the husband's brother for procreating a son on a widow. 

This refers to the practice of niyoga, which was allowed by Gautama (18.9-14)* NSada 
(sfripumsa. verse 58). Y^jnavoJkya (1.68-69), though it was condemned by Manu (9.64-68), 
and Brhaspati. 

2. The re-marriage of a (married) girl (whose marriage is not consummated) and of one 
(whose marriage w^as consummated) to another husband (after the death of the first). This 
referes to re-marriage of widows, N^irada (sfripwiiisn, verses 98-100) allowed re-marriage of 
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even brahmaria widows in certain calamities and Par^ra did the same (vide note 16), 
while (17.74) and EaudliSyam’dharmasiltra (IVd.lS) allow the re-marriage of a girl 

whose first marriage was not consummated. 

The passage is read bMikdk^tayonyH^ also: in that case it will mean only 'a married 
girl whose marriage has not been consummated' while the other reading refers to two 
kinds of widows (whose marriage is consummated and whose marriage is not so), 

3. The marriage with girls of different mrm among persons of the three twice-bom 
classes. 

4. The kiUing even in a straight fight of brShmanas that have become desperadoes. 

This is a subject which very much exercised the minds of writers on dlmrnm; Matm 
(8.350-51), Vi$pUf V.180-90. Vasi^^iia (IIL 15-18) permit the killing of an ^af^j-brahmana, 
while Sumantu says 'there is no sin in killing an atatih/ht, except a brahmana and a cow'', 
and so forbids the killing even of an ^T^/rl^i^i-'brAhmana, Vide Miiak^rit on Ysf UJll for a 
discussion on this. 

5. The acceptance (for all ordinary intercourse such as eating with him) of a twice-bom 
fjerson who is in the habit of voyaging over the sea in a ship, even after he has undergone 
a prlh/aicitfa. 

Bmtdiiii^ana-dfmrmasutra. I.L20 mentions sea voyage as a practice peculiar to brahmaoas 
of northern India and condemns it by placing it first among (11.1.41), Some writers 

say that the prohibition applies to one who often crosses the sea as the compound rmu- 
yiUuh shows, Ausanasa says that ^umdrsge i&patita (p.525, of Jivananda), 

6. The imtiation for a sattm, 

7. The taking a kamatp^lu (a jar for water), 

Batidhi^atiH-dharmtiS^ra (1.3,4) prescribes among the observances of sjrdtftksas (thoses 
who have finished their study and have married or are about to marry) that they should 
carry a (earthen or wooden) pot filled with water; 12,14 and JWiinw, 4.36 and 

1.132 also do the same. The Madamipitrijitta (pp. 15-16) while quoting some of these verses 
says that ki^marfdalu-vidlwratfa refers to perpetual studenthood, but that is not correct, since 
in the Jddradiya Puribpi quoted above (note 5. p. 6) the two are separately mentioned as 
forbidden. 

8. Starting on the Great Journey. 

This refers to the practice of starting towards the north-east in the case of those who 
had become forest-dwellers (vide Manu. VI. 31 and y^*./III55) and the practice of old men 
killing themselves by starting on the great journey till the body falls, by faUing from a 
precipice or by entering the Ganges at a holy place like PraySga or by entering fire. Vide 
Apararka, p. 536 where the ri passages allowing this are quoted. Note that Sddraka, the 
reputed author of the Mrcchakutika, is said to have entered fire and vide R^ighuvam^a, 8.94; 
Atri, verses 218-19 which are quoted even by Medh^tithi on V.8S; El, I, p. 140 and El. 
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Xin.205 for mstanccs of king;; throwing themselves into the Ganges at PraySga. 

9. The killing of a cow in the sacrifice called gomedlui; vide SitnkhUyam-^rmita, 14.15.1 

KMyHyanasrauta^ XXH, 11.3-4 and XI.74. 

10. The partaking of wine even in the sauirUjitani sacrifice. 

This is a sacrifice principally toSutraman fi.e. India) in which tliree cups of wine were 
offered to the Asvins. Sarasvati and Indra and a br^Jtmana had to be hired for drinking the 
remmants of wine offered. Vide Taittiriya Br^imana. 1.8.6.2. Sitrjkh^finn-irauta^ 15.15.1-14 
and Sahara on FtTva-mimitmsitsdlra, TII.5,14-15. 

11-12 Licking the ladle (^huc) after the^i^tri/ioirfl ffoma in order to take off the remains of 
the offerings and using the ladle in the agnihotra afterwards when it has been so licked. 
Vide TajBrS. 11.1.4 and SafyUi^ha^rimtii for this. 

13. Entering into the stage of forest hermit as laid down in ^flsfras about it. ApDhSt 

ir.9.21.18-11.9.23.2. VLl-32.IX.1-11 contain elaborate rules about this stage. 

14. Lessening the periods of impurity (due to death and birth) in accordance with the 
conduct the Veda learning of a man. 

Vide Para^ra (note 3. p. 5) quoted above saying that a brahmai^a who is endowed with 
both Vedlc learning and agnihotra has to observe iHauca (mourning) only for one day and 
he who is only teamed has to observe it for three days. Vide also Brhaspati quoted by 
Haradatta on OJutama. 14.1. In kali a flat rule of ten days for all came to be prescribed. 
Vi^varQpa on VS/, llf.30 has an elaborate discussion on this text and ultimately gets rid of it 
by saying that it is only an artfuiv^n meant to praise the absence of greed and presence of 
excellent conduct. It is not quite imreasonable to infer that if Vidvardpa had attached 
any value to or known these verses on kaliwrjya he would not have failed to make use of the 
for exmplaining away Para^ra.*15. Prescribing death as the penance (prityas^citid) for bra 
hr[iaius.*Manu (11.89 and 146) says that for wilfully killing a brdhmam and drinking wine the 
prdyas'citta is death. Gautama^ 21.7 says the same^ following Manu.*16. Expiation (by s 
cretly performed prdyas^cittas) of the mortal sins other than theft {of gold) and the sin of 
contact (with those guilty of nuiltl^akas). 

ManUt XI.54 enumerates contact with those guilty of the four mahdplUekas as a fifth 
niafil^iitaka. Gautattia^ 24 and Vflsi^lfjn. 25 prescribe secret prflyas'cittas even for tttahUpiStakas 
like brahmefuityli This rule says that there are no prdyas'citias in kali for brahmahatydt 
or drinking wine and for incest. Vide AparSrka. p. 1212 for rules as to who was entitled to 
secret prdyaScittas. 

17. The act of offering with mantras animal flesh to the bridegroom, the guest, and the 

pitfs. 

Madhuparka was offered to honoured guests among whom the bridegroom was 
included. Vide Gautama. V.25-35. J.1.09. The offering of flesh of various animals in 

was supposed to conduce to the enjoyment of p/fps. V?rfeV^., 1.258-260, TIM23. 

According toA^vaiiiyaTm GrhyasiUra^ 1.24.26 Madhuparka could not be offered without flesh. 
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Vide IV. 5-6. 

IS. The acceptance as ^ons of those other than the aurasa (natural) and adopted sons* 

Manu. 9h165-80, Ydj,, ILl28-32 and others speak of twelve kinds of sons. 

19. Ordinary intercourse with those who incurred the sin of (having intercourse v, 'th) 
women of higher castes, even after they had undergone the prityiis'citta for such sin. 

Gautama (IV.20 and 22-23) severely condemns the intercourse of men of lower castes 
with women of higher castes and holds that their progeny is dktrmahina^ 

20. The abandonment of the wife of an elderly person (or of one who is entitled to 
respect) when she has had intercourse with one with whom it is severely condemned* 

21.10 says Tour kinds of women viz., one who has intercourse with a pupil or 
witli the husband's teacher, or one who kills her husband or commits adultery with a man 
of degraded caste, should be abandoned'. 

Ydj, (IlL 296-97) is against and says thiit even such women should be kept near the 
house and given starving maintenance* Vide Atri* VI-5, 

21. Killing oneself for the sake of another. 

The siHrJis say that a man should run the risk of life for covre and brahmarjas; vide 
Mamt, XL79 and Vrsni/. 111.45. 

22. Giving up food left after one has partaken of it. 

Vasi^ttiiif 14.20-21 says that food left after one has partaken of it from what was taken 
out for oneself or food touched by such leavings should not be eaten. Or this may mean 
'given to another the leavings of food': some srttrtis permit giving ucchi^fa to sildras and 
the like, which is forbidden heroj. Vide Gautama, X.61 and Mami, X.125* 

23. Resolve to worship a particular idol for life (in return for payment)* Matju, III. 152 
makes a brahman a performing worship for money unfit for invitation is srUddtm and 
devakrtya. 

24. Touching the bodies of persons who are in impurity due to death after tlie charted 
bones are collected. 

Collection of charred bones took place on the fourth day after cremation. 19,10- 

12; Vaikiiibiasa Smifriasilira V.7.; Samvarta, verses 38-39. 

25. The actual slaughter by brahmarjas of the sacrificial animal. 

26* Sale of the sottta plant by brShmanas. KMydyatm'Srauta. (ViI.6.2-4) says that soma 
should be purchased from a br^maiiia of the Kautsa gotra or a sOdra; but Manw X.8S forbids 
a brclhmai^a the sale of along with many other things even though living by agriculture 
and the avocations of a vai^ya and Manu (111.158 and 170) condemns a brahmaija who sells 
soma as unfit for being invited at a irdddha. 

27. Securing food even from a ffddra when a brShmana has had no food for siK times of 
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me^U (i.e., for three days). 

Manut XI.16 allows a br5hmajTia who has had no food for three days to take food for 
one day from one whose actions are low and so does Ydj.j JII.43, If we read hinakarmana it 
would mean 'even by doing what is low' (i.e., by begging or theft or by such actions as are 
described in Narada, abhi/upcti/ils'u^rirsiL verses 5-7)- 

28. Permission to (a br^hmaoa) householder to take cooked food from sMras if they 
are his dUsaSf cowherds, hereditary friends, persons cultivating his land on an agreement 
to pay part of the produce. 

Many s^trfis allow a brahmarja to have cooked food from ^Udras if they are that 
brahmana^s dSsas, barber, cowherd or cultivator of his land, hereditary friend. Vide Gautarm. 
17.6. Menu, IV.253, Vif-, L166 (where the first half is the same as here). Angiras, 120, ParSiara, 
XI (note 17). 

29. Going on a very distant pilgrimage. 

30. Behaviour of a pupil towards his teacher's wife as towards a teacher that is declared 
(in snirtis) 

Marnt. 11.210 prescribes that the wives of one^s teacher, if they are of the same vame as 
the teacher are to be honoured like the teacher and if they are not of the same mma then by 
rising to receive them and by saluting them. 

31. The maintenance by brahma nas in adversity (by following unworthy avocations) 
and the mode of livelihood in which a brShmana does not care to accumulate for tomorrow 

Gautama, VU.\-7rApDhS, 1.7.20.11-1.7.21.4, ill35-44 and others aUow a brShmana 
to Jive by the occupations of a kgatriya or vais'ya in adversity. Manu, iV.7 places before a 
br^mana the ideal that he should not accumulate more com than what is required for 
three days or for the current day Both these extremes are forbidden here. 

32. The acceptance of aranis (two wooden blocks for producing fire) by br^manas (in 
the hoftia at the time of jatakartua) in order that all the ceremonies for the child from jiitakamm 
to his marriage may be performed therein. The Samsk^ta-kaustuMus quotes ^ gfh^aparisi^ta 
for this. 

33. Constant journeys by brfihmai^as. 

34. Blowing of fire with the mouth (i,e., without employing a bamboo dhamant). 

In Mann, IV. 53 also the same prohibition occurs. In Vedic passages blowing at the fire 
vsith breath from the mouth direct was allowed. Vide Haradatta on ApDhS. 1,5,15.20. 

35. Allov^'ing women who have become polluted by rape. etc. to freely mix in the caste 
(when they have performed prSya^dtta) as declared in the Gastric texts. 

Even so late a smrti as Devala's (verse 47) allows a woman raped even by mlecchm to 
become pure after prdpafeitta for three days. The Aditpa PuriTna appears to be most harsh 
on innocent and unfortunate women. 



206 


Enclfclopaedic Diethiutry the DharnmS^stra 

36k Begging of food by a sanmi/asin from persons of atl vantas (including ^udra)- 

Baiidh^yana-dhitTmastltra, UdO allows a samnySsin to beg food from all van}&$, while 
Manu (VI. 43) and Yaj., in.59 prescribe that he should beg in a village in the evening and 
Vasi^fha also (X.T) requires him to beg at seven houses not selected beforehand* But Vasipjtha 
says a little later on {X*24) that he should subsist on what he would get at the houi>i'S of 
br^hmanas. 

37. To wait (i.e*, not to use) for ten days water that has recently been dug in the ground. 

38. Giving fee to the teacher as demanded by him (at the end of study) according to the 
rules laid down in the ^astra* 

YiUj., 1.51 prescribes that a student after finishing Vedic study and performing vratas 
should give fees to the teacher aa the latter desires and should perform the ceremonial 
bath. 

39. The employment of Madras as cooks for brid^maiitas and the rest* 

The Apasiamba-dharmastltraf 11,2.3*4 allowed ^lAdras to be cooks for the thiee higher 
varrjas under the supervision of Uryas. 

40. Suidde of old people by falling from a precipice or Into fire. 

Vide item no. 8 above. 

41* Performing Scamam by respectable people in water that would remain even after a 
cow has drunk it to its hearths content* 

Vasi^tita, III.35 says that water accumulated in a hole on the ground would be fit for 
ifeamam if it is as much as would quench the thirst of a cow. Vide Manu. V.128 and Ydj., 
X.792. 

42* Fining witnesses who depose to a dispute between father and son. 

Ydj., 11.239 prescribes a fine of three pat)as. for witnesses in disputes between father and 
son* 

43, SatttnyiUim should stay where he happens to be in the evening. 

This may also mean 'a samnydsin should beg at the houses in the e^'ening^ 

MiJiiu, VI.55-56 and ViT/,, L59 prescribe foryafr begging in the evening* 

These are the kalimrjyas set out in the A^itya Purdtm. 

Besides these, the passages quoted above also mention the following as knhvarjya. 

Covitdfvt —A cow was killed in timdhup&rka (MdfjavagTiiya, 1.9.19), in the ^rdddim 
(Hirsnyakes't-gtitya. II.15.1) and a barren cow was sacrificed for Mitra and Vanirja SB£, Vol* 
26, pp* 387-91)* 

Uddbdravibh/lga —giving a larger share to the eldest brother on a partition. Vide Matiu* 
9,112 and 117. 

Pur^rncdfia^Vidc S'ataBrdt 13th kdrfda, Mkydya 6; Sdtikiidyana-Srauia-sutra. 16.10-14. 
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AivamedJw.^Vide SaiaBril. 13th kilt)da, adhyffyas 1-4 for it. 

Brahmacarya fora very long time or peretual studenthood. 

ParSiiiT&j U.5. EhSr&d'oSja^Thya. 1.9. Ba\tdhRy(\^^a-d}mrm£i 5 Utrat 1.2.1 prescribed brahmitcarya 
for 48 years. Vide Sahara on Jaimini. L3.3 who shows how HaudhSyana is opposed to Vedic 
injunctions {quoted in History of Dharrtia^d^tm, p. 26, n. 73). 

Madya —Wine was forbidden to brahmanas at all times and in all stages (Gaul^rmi, 
IL25), There ivas divergence about ksatriyas and vaiiyas. Many authorities ag;reed that 
wine from flour was forbidden to ksatriya and vai^ya householders^ but not that which 
was prepared from raw sugar and honey. Vide Mit£&^rd on YJ/., in. 253. 


kAmasAstra 

This does not, however, mean that he has not consulted the K^ma^ciStra of VStsy^yana. 
Incidentally in his History of Dharma-SSstra^ Vol If, part h he has referred! to the KflmaSiSStra 
aspects in the course of his discussion; but his treatment to the topic as such can not be 
regarded as thorough as is generally expected to be. In fact, he has given a very meagre 
treatment to the third goal of human life in History of Dharma-Slstra. Hence the present 
author thinks it proper to do some justice to this subject, in the light of the Dharma-Sastra 
works—commentaries on the Smrtis, Dharma-Siltras and digest works and also the 
KSmasiltra of Vatsyana with the commentary of Vadodhara. Incidentally how'ever, an 
attempt is also made here to compare the matcri^ presented here with that of the Grhyasdtra 
literature. The following is an attempt in this direction. 

The most significant aspect of the commentary of Ya^odhara on the KAmasutra is that 
he takes every chance to quote the Dharma-s^stra texts—particularly the Smrti works and 
the Dharma-Siltra works to explain the text of the fCSma-sHtra perhaps in the best possible 
manner One may refer to the important places of his commentary in the foot-note. Here 
also It must be stated that the KSmasiitra repeats the traditions that Brahma composed a 
work in one hud red thousand chapters on Dharma, Artha and K^ma and that Birhaspati 
dealt with a portion of that work i.e. on Artha, as already noted by MM. Dr. P.V, Kane, in 
his History of Dharma-Stistfa, Vbl. I, Part I, p. 288. On page 192 of the same volume. Dr. 
Kane notes the view point of Dr, Jolly that the KSmasQtra is deeply influenced by the 
Artha^Sstra. In this very context, it must be observed that the writers on Dharma-SS^tra 
hardly quote the Kflmasiltra or even the view point of its commentator. 

The importance of the K^asiltra work and its commentary JayamangalS is also to be 
emphasised from eITi altogether different angle. In the selection of a bride, the Y^^inavalkya- 
Smrti 1. 53, makes a reference to the expression 'Yaviyasim', This expression is almost left 
unexplained by the commentators of the Yajnavalkya and even the commentators of the 
Manu*Smrti do not render any adequate help to realise the significance of this expression. 
Here, however, it should be stated that VijnSneivara in his MitdksarS on the YSjnavalkya- 
Smrti 1.52 categorically states that she should be younger to him by age and size. This 
explanation from the pen of the well-known commentator is certainly not every 
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enlightening. Here one may note the view point of theKamasfitia 111.1,2 that the girl should 
be younger by three years. One U tempted to remark here that no special cognisance of 
this view appears to have been taken by the writers on Dharma-S^stra. Hence the 
importance of this view can hardly be gainsaid, even assuming that perhaps this view 
may not become acceptable to the modem society. 

On a closer study of Dharma-S^tra and KSma^Sstra, a comparative student is bound 
to be impressed by the glaring similarity of views expressed by the writers of both the 
goals of human life. Hence it is necessary to draw the attention of the readers to such 
important places. 

The K^aSutra 11.5d4 significantly observes that the marriage ceremony is said to be 
complete when it is performed in the presence of fire. The theory of Dharma-SSstra writers 
is that marriage when completed by Homa and Saptapadi is indissoluble though the modem 
legislature does not favour this view. Even the Manu-Smxti IX* 10 says that let mutual 
fidelity (between husband and wife) continue tUl death; this in brief may be understood to 
be the highest dharma of man and wife." 

The KSmasCtra IL6.35 specifically prohibits any enjoyment in water. This view point of 
the author of Hie third goal of human life is further supported by the commentator 
Ya^odhara by quoting the texts of Gautama Dharmasutra and Bhatgava. Even the Gautama 
DharmasCitra 13-19 favours this view. Here one is tempted to remark that in the quoted 
text from the Gautama Dharma-siStra 13-19 in the commentary of Ya^odhara on the 
Kamasfltra II.6.30, the expression 'naraka' is present, though it is not introduced in the 
original text of the Gautama Dharmasiltra. The commentator Maskari, however, in his 
comments takes the word "naraka' from the Gautama DharmasUlra 13,18 to explain the 
text. One is surprised to note that the statement of Bhargava quoted by the commentator 
on the KamasiStra clearly indicates that one should undergo the expiation known as K^cchra 
cSndr<lyana for having taken enjoyment with a lady even in the water. Here one is 
constrained to observe that whatever descriptions of water sports and enjoyments become 
available to the readers from the MahAkAvyas have no sanction from the DhaniiEi-Sastra 
authorities. In this very context, it must be added that Maskari, the regular commentator 
of the Gautama DharmasQtra has not quoted the text of BhSrgava to prescribe the expiation 
for violating the rule laid down in the Dharma-S5stra. Hence the importance of the 
commentator on the Kamasutra to understand the Dharmasutra text can hardly be denied 
by any serious student of the subject proper and particularly a comparative student of the 
subject, 

'The KamastStra 11,9.26 does not give any permissionlO for mukhamaithuna. Ya^odhara 
supports this vieiv point by quoting Vasistha in favour. It may be noted here that this is 
found in the Vasistha DharmasQtra, 

The Kamasutra If.l .13 specifically prohibits a man from selecting a lady having terrible 
name as his wife, Here one is tempt^ to observe that this enture sittra gives us a very 
comprehensive view of this matter. Here the concentration is made on the physical 
appearance of a lady in addition to other important traits. By the side of this discussion 
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attention may be drawn to the present author's paper on ^Relation of the Grhya Siltras to 
the Dharma-Sastra literature 'indicating the stress given by the Grhyasdtra writers to 
the internal aspects in this matter. Incidentally, however, it must be observed here that thecx 
lanahon of tJ'iemrmi^entator Ya^odJwaon thisprotion of the K^masdtra is mote ludd and deserve 
fi more attention on all hands. In pasising, one may also add here that in explaining the inausp 
cious names of a lady the names selected by him appear to be totally different from the names 
of such ladies as given by the commentators of theManu-Sm^i in.9. Hence in the matter ef giviri 
exposition to the topic proper under consideration, our commentator Yaiodhara certainly deser 
es credit particularly against the background, of the Dharma-^3&tra authors^ The importarvee 
of this pjolion of tlw KSnasCtra and his commentator Ya^odhara has alsoescaped the notice of MM 
Dr. RV* Kane in his History of Dhanna S^stra. ■There is also an agreement on the point t 
at a woman is supposed to be pure at the time of enjoyment. The KamastUra 11*9,33 holds this 
view. It i$ further interesting to note the observation of the commentator Yaiodhara on thi 
portion of the Kamasdtra. From this, it is evident that he has not quolod any smrti 
authority for this view of the KamasUtra* This further shows that he has asked his readers t 
find out an authority for the same. This requirement can be fulfilled by drawing the atten 
ion of the readers to the commentary of Mitrami^ra On the T^navaUcya. Here it must be state 
that Mitrami^ra has quoted a stanza from the Yama-Smrti to support the observation that w 
men are pure at the time of enjoyment* From this, it would be fair to draw the legitimate in 
crenocthat theoci(mmmtaryofMitearriis''rais complementary tothecommentaiy of Yas'odhaia on t 
e point of supplying a neOeSSaiy quotation fr 

m the Smfti literature*•There is also a conceptual agreement between the KSma^ 
tra and Dharma-Sastra on the point that some ladies are not approachable for any sexual interc 
urse* Here for this p urpose, one may refer to the KanasClra 1 3^31 and the ccmrnmtary of Yas'odhara 
on the same. By the side of this one may also refer the smrti to indicating the ladi 
s unapproachable and particularly quoted in the Pr^^citta Mayilkha by Nilakautha* If, 
howe\'er, one compares the lists provided by both the K^iasdtra and even the 'V^navalkya- 
Smrti in .231-232, one will form the opinion that both the lists are complementary to each 
o*her. The Dharma-Sflstra list indicates the highest respect for some members of the family 
and also the high moral sense. While the Kcfmasiltra list reveals that in life hygienic approach 
is also equally important and advises men not to approach ladies who are suffering from 
any venereal disease of a communicable form* It thus takes into consideration the health 
of a person* This list also indicates that one should not be treacherous towards one's own 
friend and Dharma and even towards a teamed Vedic brahmin. In this very context, it 
would be interesting to note that Ya^odhara quotes a passage from the Smrti without 
disclosing the source* However, attention of the readers may also be drawn to the KSmasutra 
referring to the view point of the followers of Babhravya and the revered teacher 
Gouik^putra* For this immoral behaviour, the Dharma-Sastra lays down corporeal 
punishment and also the expiation. But in the K^asutra, no such punishment is laid 
down for this immoral behaviour. 

As regards the behaviour of a married couple, immediately after marriage, the 
KSmasutra III.2.1 points out that they should observe celibacy for three days (actually 
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three nights) and lie down on the ground* This thought comes very neat to the thought 
that is expressed in the Vasistha Dharmastitra IV. 14 quoted on the ^navalkya Smrti 111.16 
by VijnanefHrara in his Mitak$ar5. But this view is expressed in respect of the impurity, the 
married couple should follow a particular behaviour. However, in the vast range of Dharma* 
^^tra, it is not very difficult to trace such a view in any of the smrti works. 

The topic of anumarana is also refetred to in the Kamasutra22 V13.53. But one would 
certainly find a very detailed discussion even from the Mimams^angle particularly in the 
commentary of VijnSnesVara on the Y^navalkya-Smrti U6* It is rather surprising that 
Vas'odhara, the commentator of the Kimasutra, though good at the knowledge of Par\^a- 
Mijnams^ has not made any discussion on this particular place of the Klmasiltra from the 
Mimamsa angle, In the KSmasQtra, however, we find only a passing reference to the aspect 
of anumarana. 

As regards the proper time when one should approach one's wife for sexual intercourse, 
the Kamasutra24 1.2.20 expresses the view which comes in complete agreement with the 
view point of the writers on Dharma-Sfetra. In the Mitaksara on the Yajnavalkya-Smrti 
1*81, one finds that VijnSneivara has made a very lengthy discussion on this aspect by 
introducing several views and also the Mimamsa technical terms like Vidhi, parisamkhya 
etc., which however, has no place in the commentary of Ya^odhara, 

The importance of an aurase son from a marriage with a lady of the same caste forms 
another topic of common discussion of both the branches of learning* Ya^odhara in his 
comments on the Ketmasutra 1.5.1 quotes sirq-ti texfe to support the above idea. It must be 
remembered here that in the later Dharma-Sastra, we come across independent treatises 
on Adoption and even lengthy discussions in the commentaries on the Smiii works and 
digest works. But the commentator Ya^odhara does not seem to have referred to any such 
discussion. 

There is also conceptual disagreement between the Kamas'Sstra and Dharma-Sastra. A 
few cases may be mentioned here, 

(1) The KamasiStra III.5.29-30 refers to all the eight forms of marriage but recommends 
only the GSndharva form of marriage* While the Dharma-S^tra works discuss all the eight 
forms of marriage and show their choice in prescribing only some forms of marriages to 
the particular castes. Thus, in the prescription of these forms, casteism seems to be the 
basis at the back of the mind of the Dharma^Sastra authors* Here for further discussion 
attention may be drawn to the discussion in the History of Dharma-Sstra. 

(2) As regards the goals of human life, however, needless to say that the Ksmasutra is 
more concerned with the third goal of human life; while the Dharma-SSstra authors appear 
to lay stress only on the first goi of human life. Incidentally, however, the emphasis is also 
laid on the fourth goal of human life. 

Dr* Kane has also noted this important conceptual disagreement between the two types 
of writers on Dharma-S^lstra and K^tenaiE’lstra. 

The L2.21 does not appear to lay down any importance to the activities. 
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concerned with future of a person. The Dharma-Sastra authors, on the other hand^ look to 
the future of a person and the society both conceptually. Here it should be rememberied 
that the ICtmasOtra author is more concerned with the individual benefit concerned with 
the activities of present tense; while the Dharma-SSstra autors are more concerned with 
both individualist and socialistic welfare. In this very context^ it should be noted that the 
expression 'socialistic' is not used in the modem sense. 

It should be interesting to see the attitude of both the thinkers in respect of a conflicting 
position. 

When however, any conflicting position arises in the views of different thinkers of the 
Kamaitbtra or the social custom in respect of a particular thing, it is evident from the 
Kamasutra that the conflicting situation is to be avoided on the basis of one's own mental 
inclination and also the situation pre\'alent in a particular countary. For the clarification of 
the idea in this point the readers are referred to the discussion on the KSmasutras IL9.30 
and IL9.34, In the Dharma-SSstra literature, howe\'er, whenever any conflicting situation 
arises in respect of any item, the conhict is resolved either by the help of option based on 
the sweet will of a person concerned or on the strength of the Vyavasthita Vikalpa based 
on the customs and manners prevalent in a family or a country or the GThya Sutra traditions 
particularly maintained by the members of the family 

When however, any conflicting situation arises as for example between Dharma-Sastra 
texts and Indian medical science (i.e. Ayurveda), the position of the Dharma-Sastra texts 
prevails over the texts of the Ayurveda. For the clarification of this point, attention may be 
drawn to the discussion in the Vyavahara-Mayilkha in respect of the seniority of the twins* 
When, however, any conflict arises between the K^a^cistra and the Dharma-SSstra, 
VStsySyana appears to be more considerate and attaches importance to the customs and 
manners in respect of enjoyment and particularly prevalent in the particular countries* He 
is not bold enough to set aside the smrti authority. 

When however, in the Dharma-Sastra texts, one comes across conflicting texts, the 
-.vriters on Dharma-Sastra resort to the Mtmcimsfl mles of interpretation for removing the 
conflict and also for assigning the scope to the different texts. On this point, however, it 
should be happily noted that the commentator Yas'odhara has also employed MimSmsa 
doctrines to interpret the text and also to resolve the conflict. Such places may be noted in 
the foot-notes. 

Indentedness of K^a-S^tra to the Dharma-SSstra also will from a part of this 
discussion* Here it is pertinent to note that the Kfimasatra author VatsyHyana has followed 
verbatim the expressions and language thoughts in respect of Savairia marriage, Anuloma 
mcarriage, Pratiloma marriage, anumarajia etc. It has laid emplasis on the marriage between 
the partners of one and the same caste. That such marriages of persons of equal castes tend 
to be happy marriage appears to be the view point of the author of the Kama^Sstra* In 
addition to this, the expressions 'dharmajnasmaya, ctau upeyflt, pratUsu bhagini^u ca etc. 
and svak^etre samskrt^am tu' etc. and references to the expiation in case of the violation 
of any rule laid down in the Dharma-Sastra and particularly followed in the Kama^tra, 
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dearly bear testimony to the indebtedness of KSma^Sstra to the Dharma-Sastra. It would 
be further worthy of notice that the KSnnasQtra 1.3d considers the study of Dharma-Sastra 
as abosLutely essential. Inddentally however, one has to note the sense of respect evinced 
by the author of the third goal of human life toivaids the Dharma Sastra thoughts, views 
and expressions, without which perhaps the study of the K^a^^tra can not be said to be 
complete. Even a casual reader of the Kihna$i!tra and the Jayamangal^ is sure to be impressed 
by the liard fact that the influence of the Dharma-Sdstra expressions and thoughts on the 
KSmarfastra is almost undeniable. 

The importance of the use of the Mimasa principles of interpretation also forms a 
common feature of the writers of the Kama^ltetra and Dharma^Sflstra. Here a reference 
cotild be made to the Jdimiimsa doctrines—Anu^anga, Punarvacana^. Niyama, Upalan^ana, 
Sandam^a, Samanya-Vidht, Atide^a, Vikapla, Samuccaya, Badha, Ni^edha, Vidhi, 
Holakadhikarana, and the Mimamsa maxim 'paramattama-pratisiddham anumatam 
bhavati/employed by Ya^odhara m his commentary JayamangaIS on the Kamasutra. 
Incidentally, however, it should be noted that in the Dharma-Sastra there is ample scope 
for utilising the Mimarhsa doctrines particularly on account of the conflicting situations 
and texts available in the different parts of the country. Comparatively the scope of the 
Mimarhs^ doctrines in the Kama^^tra appears to be very limited. However, one is happy 
to mention the view that Ya^odhara has not neglected the importance of this branch of 
learning in interpreting and explairung the text of the K^a^^tra. 

A good student of Dharma-Sastra and Pi3rva-mim^s3 will be inclined to consult some 
important place of the KSmasutra m the light of the commentary Jayamaiigallt where in 
particular the Dharma-Sastra element is responsibly invlolved, to see the novelty of the 
commentator from the Mimams;^ angle. On a closer and minute study of such places, one 
is tempted to express the view that the commentator Ya^odhara has disappointed his 
interested readers. 

It would be equally interesting to see whether the KfSma-S^tra has indeed made any 
improvement over the positions that are generally accepted by the authors of the Dharma- 
Sdstra literature. 

Whatever matter is added by the author of the X^asutra in the matter of selecting a 
girl as a life-long partner of one's is indeed an improvement upon the Dharma S^tra 
material that is *xvaliable to us in the vast range of Dharma-SSstra literature. This point it 
already discussed above in the course of the comments on this aspect. 

The Dharma-Sastra authors remain contented only by pointing that the ladies who 
prove to be immoral (even after the death of the husband) should be pro\ided with garment 
and food only and they should not bo given any share in the ancestral property. In order 
that a lady should have a share in the property of her deceased husband, it is necessary 
that she should lead a very moral and pious life. It is also important to draw the attention 
of the interested readers to the discussion made by the present author in respect of the 
manuscript discussing a conflictbetiveen a mother-in-law and daughter-in-law in the matter 
of succession to the property of a person. In this very context, one would certainly appreciate 
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the role of the Kamasutra author who specifically points out the conditions which are 
responsible in case of ladies for leading an immoral life and abo the reasons why they are 
attached to other people other than the husband. Such a t}^ of discussion on the soda! 
aspect, however, has no scope in tlie vast range of Dharma-Sastra literature. Hence this 
could be treated as a significant contribution of the Kfimasutra to the studies of Dharma- 
Sastra literature. 

As regards the education to be taken by the ladles, it must be stated that the author of 
the K&nasdtra holds that the ladies should study the KSnnasutra along with its subsidiary— 
angas making inclusion of 64 kalas such as singing, dancing, music etc. either before 
marriage or even after marriage but with the consent of the husband, Even in classical 
Sanskrit literature, one comes across references to these arts and particularly K3mas%a as 
is the case with the literature of Bhavabhttti. The salient features of the educational system 
outlined in the Dharma-SSstra works are the high and honourable position assigned to the 
teacher, close personal contact of the pupil with the teacher and individual attention, the 
pupil's stay with the teacher as a member of his family, oral instruction and the absence of 
books, stem discipline and control of emotion and the wiU, cheapness of fees. For a fuller 
treatment in this respect, attention of the reders is drawn to the lengthy discussion made 
by MM. Dr. P. V. Kane in his 'History of Dharma-Sastra', Vol. II, part I. But here it must be 
stated that the main aim of education is to build up the moral character of a person who 
alone would act as a responsible member of the society by curbing his emotions in the best 
possible manner. It seems that this does not appear to be the attitude of the author of the 
Kamastitra, Hence, one will have to express the view that in the matter of education, both 
the KSmasLltra author and the Dharma-Snstra authors have an altogether different outlook 
and also the different subjects for instructions. Hence it can not be said that the KSma- 
^tra has made any good improvement over Dharma-Saslfa, but in the matter of laying 
down instructions in the 64 arts otherwise known as fine Arts (in modem terminology), 
one has to accept the improvement and progress on the part of the K^masGtra author. 

It would be important to mark the difference in meaning with reference to the terms 
like Avaruddha, Punarbhu, occurring in the Klbia^tra and Dharma-Sastra. This would 
be done only in the footnotes, so as to avoid further discussion in this lengthy chapter. 

In conclusion, one will have to appreciate the Important aspects of the common places 
of agreement between the authors of the two goals of human life, their disagreement on 
certain points, the improvement of one over the other in certain respects, their attitude in 
respect of the conflicting situations, their emplo;^'ment of the doctrines of Purva-Mimamsa 
in the matter of interpretation and resolving conflicts, the respect of the authors of the 
KAma^3stra for the Dharma-S^Stra authors, their views, their outlook, the close and 
complementary character of both these branches—their Indebtedness to each other— 
ultimately resulting in the solidarity of the social functions can hardly be ignored by any 
comparative student of both these goals of human Life. 
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KING BHOJA AND HIS WORKS ON DHARMASASTRA AND ASTROLOGY 

Numerous works on different branches of Sanskrit literature are ascribed to Bhojade va 
such as on Poetics (viz., Sarasvatt-kanlhSb}iarai;a and ^ngitriiprakit^(f)f on Grammar 
{Sarasvatik^li^th^Ebhar^lIja)f onsi/p, painting and architecture {Si^JttarsnganasilfradlUtrn edited 
by Ganapah Sastri in the GOS), a commentary on YogasQtra (RJljaniitrtatji^a). Tattvaprakii^a 
(on Saivagama published in the TSS), a work on Astronomy called R^jauirg^ikd composed 
about AD 1042-43. and Yuktikaipaiarti on R^aniii edited by Dr. N.N. l^w (Calcutta, 1917). 
That he composed some extensive work on Law and Administration of justice follows 
from the numerous references to him in the StttrticandrikSand other works (vide 

History o/Dharjiia^Hstraf Vol. I, pp- 276-7B), Recently in the critical edition of the SiintipwrewM 
published by the Bhandarkar Oriental Tnsititute (ch. 121.14-15), the commentary 
Durgha^drlhaprakii^ika dtes the lengthy explanation of the one and a half verses beginning 
with yrtfra ^ySmo hhitSksah given by the Vyavdkaramanjari of Bhojadeva, From this we come 
to know that at least one work call^ Vyawhitmnuinjari composed or compiled by Dhare^vara 
Bhojadeva existed long ago. 

In the present paper I propose to deal with several w'orks of Bhojadeva concerned with 
astrological matters in relation to topics of DharmaiMm. The earliest work of this type 
ascribed to Bhoja is the one called BhjTtwpariikrartm. This work is thrice mentioned by name 
and quoted by the BhujahalambundJm to be described a little later on. I have not been able to 
secure any Ms. of the rdtra/rw. Aufrecht in his Catalogue does not refer to any Ms. 

of this work, but only mentions digests where the Bhinutparlikrama is quoted. The three 
groups of verses quoted by Bhujabahnibarjdim as from the Bhintapari&ratm are cited in the 
note below.7 The first group of two verses, that in fn. a declare that Monday Wednesday, 
Thursday and Friday always lead to fulfilment of actions undertaken and the other three 
week days are to be employed only when expressly stated, that the Sun is recommended 
for dyes made from Kusumbha, lac and ntanjist^r Mars for ornaments of gold and Saturn 
for work in which iron enters* The next group of two verses deal with the terrifying effects 
of the k/iram called vi$ft A very curious state of things is that the two lengtliy verses about 
visti are found in the Ms- of FJljamittaTjdo (verses 1021-22). Not only so, many verses quoted 
as those of the Bhimaparskrnvta and the Bhujabalibattdfia are found in the Wtjmnflrtartdo or 
vice versa as the sequel will show. The probable explanation of this will be offered later on. 

The Ek^da^itattvfi of Raghunandana (p. 6, Jivananda's edn.) quotes a verse of 
Bhiwaparltkrama on That verse is quoted in the Var^akriyiihiiwmdi (p. 215) as from 

the Bhavisya Ptirdrjar It will later on be shown that the Bhujabatanibandtta and the Rl^am^lrtarjdii 
borrow without acknowledgement numerous verses from VaraihamihIra's works, fri:m 
Manu, Pur/hjas and others. It is therefore quite possible that the BhtntaparSkranvi took over 
a verse from the Biuiuisyd Puriina. About twelve verses are quoted from the BhimuparSkamia 
by the Suddhikaumtidi and in most of these the quotation is preceded or followed by a verse 
or verses from the MjamSTtaifda. The verse viMha-aTdd apparently quoted from 
Bhimaparakranm in Suddftikaumudt p. 223, is Ritjamitrtaiida folio 67, verse 1057. A verse quoted 
from the Bhwttipardknima by the Suddhikaumudi, p. 229, is almost the same as a verse in 
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Bhujatalfi. The ^Vol* L 150} quotes a verse from the Bhimap&riikrawii on S&iikritnti. 

The Malatitd<^tattva {Vol. 1. p. @28) quotes two verses from the BhimaparSkrama on Jupiter 
being in Leo, and the same Tattva appears to quote (p. 77S) a prose passage from it. The 
commentary of Mahadeva on the Krtfrtajiifliflof Sripati quotes a verse from the BhiniapdrSkr^rtja 
about the lords of the rfws (seasons). In the commentary called MitriatttfavaihbJid (composed 
in A.D. 1573} on the Muhtirtafndrtdiftfa in the BBRdS collection of Mss. a half verse is quoted 
from the Bhimapariikrartti^ to the effect that when a bridegroom is taking his recently married 
bride (to his own village or place) the usual astrological rule that one should not proceed 
on a journey when one has to face Venus does not hold good. The Bhitn£fpfirdkra7tia is quoted 
about fifty times in the several Tattvas of Raghunandana. Some quotations have already 
been cited above. The fyQti$afnttva quotes from it on pp. 571, 5S1, 594 (two verses), 606 
(three verses, one of which occurs also on p. 594), 608 (two verses), 614,621 ten verses), 630 
(two), 663 (three verses, introduced with the words bitimapariikrame bfuifarajah), 675-676 (a 
long prose passage which provides for certain rites for the removal of fever if it seized a 
man on anyone of the mk^atras from Kriiikd io Bhararn), 679 (1 verses on the mk^tras and 
astrological aspects favourable for taking medicine), 685 (two, both of which occur in 
Bhujabtjhf pp. 245-46, verses 1199, 1202, on how to yoke bulls in ploughing), 702 (three 
verses), 717 (6 verses, the first of which occurs in BkiijabaitJ p. 285, v. 1284), 722 (4 verses). 
The Tithiiattva quotes verses from the Bhimapnriikrnma on pp. 55 (one verse on 
146 (on Ag(i$tyilrgky(iddna)f the MiHsatattva quotes from it on pp. 775 (when marriage should 
not be performed). 761 (on intercalary month) and the Snmsfdiratattva, pp. 884-85 (what 
should not be done in an intercalary month). It was not possible ow'ing to the labour 
involved to find out whether ail these verses could be identified with verses from Bbmjabala 
and RHjamartanda. A few identifications have been noted below. 

The Bhujahalamhftndhcf is an extensive work containing about 1740 verses in different 
metres, though the anu^liibh metre preponderates. It is divided into 18 chapters, but 
expressmention of the number of the chapter in the colophons is made only up to the 6th 
chapter. The opening verse contains an obeisance to Hari and states that the work 
undertaken is a Jyotth-ddstm. The second verse asserts that (an amiy oO a thousand elephants 
and four thousand horses cannot secure what a single astrologer weli-versed in defa 
(country) and kmla (time) can do. The colophon at the end of the several chapters and at the 
end of the work tell us that it is the composition of Bhojar^a called Bhujabaia and is a 
Jyatih-dH^tra. 

The contents may be briefly staled as follmvs: The astrological effects of the moon 
when occupying the several houses in the horoscope, the relative powers of tithi, 
week-day, karatju yoga, of the Sun and the Moon, time when the Moon is powerful nr not, 
the periods for which each planet occupies a division of ititk^tras into groups; (pp. 1-5); 
what effects the several planet produce by themselves or when occupying the several 
houses in a horoscope (pp. 5-10); w'eek-days (pp. 10-13); the activities that are successful 
when undertaken on each of the groups; what actions should be done on the several tdhis 
and the presiding deities of the fifteen the names of the twelve rasis, the twelve 
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houses <ind the nine planets (including llShu and Ketu), friendship, enmity or indifference 
among planets (pp. 14-19); the hguries of the several nnk^ittras and the number of individual 
stars in each rmk^atrn; classification of as tirdhviimukf\a, adhottmVuj, sthira, cara, tik^ruj 

ugiti, mrtyu, amrfd (pp. 2S-34); usages of countries as to some of the astrological conjunctions 
(pp. 34-36); kitratiiJS and effects othtranas like vi$ti (pp* 36-39); classification of milsa& (months) 
and the acts that should be done in each kind of tithis called yugikii (pp- 40-42); meaning 

of vatgoItatiiHj the effects thereof, dvipad^t and catn^pada rS&is (pp. 42-44); meaning of pati^pherii^ 
apocUma, trikoiia cattirasra, upaaiyn' division of nak^tras into deva, rmra and r^?asa (pp, 44- 

46) ; gat}dado^ and its i (pp. 49-51 );^rvi/ri7ri^/fls and their diifiti (pp» 54-64); special features 

of persons bom on the twelve and on each of the Hvelve ritdis as the kgna (pp. 65-69); 
on dff of planets and the results of the of each planet of the other planets (pp. 70- 

74); results of a planet being in its own house or being pfirartiocca Or paratiiatitea (pp. 75-76); 
on Hor/l and Drckkihia and the limbs of the K^apumsa (pp. 76-79); results of the yogas 
called anapJi^, sunapf Jit, durudhura and kemadruma (pp. SO-Sl); die results of the several planets 
being in one of the twelve bh^s in the horoscope for men and women (pp. 82-88); results 
of the several arrangements or order of planets in a horoscope such as Diwaja, EkSoaii, 
RJljahamsa, kemadrii7na^ latafi (pp. 89-98); drts'fls and antarda^ss of the several planets, the 
maximum life of a person being held to be 108 years (verse 451. p. 99) a^iottara^tam bhadre 
paramityuh prakirtitam. (pp* 100-116); years for each planet in case of the vittidotiatidadd {pp. 
118-19); rites to be performed on the birth of a child, worship of Sasfhidevi (on the 6th day 
after birth); the astrological aspects on which the child is to be named or which are to be 
avoided for ttdmakaratta and niskmuana (taking out of the house); the charateristics of the 
name to be given to a child (pp. 119-23); t^bolabhaksana and ^jwnaprife'and karrjavedha 
and for the usual shaviiig of grown up persons (pp. 127-34); proper aspects and proper 
year for upanayntm and the propei characteristics of a student's staff, sammtrtana (pp. 135- 

47) ; vivtVja and favourable positions of the Sun and Jupiter for it, proper age for a girl's 
marriage from eight to ten, if a girl remains unmarried up to a late age, no astrological 
requirements to be seen except the Moon's position and the rising sign at the time of 
marriage, desirable qualities in a bridegroom and in a bride, undesirable qualities in both, 
undesirable astrological aspects between the horoscopes of tl^e bride and bridegroom such 

and dvirdvdda^ai var»a and vafya; astrology based on ttak^faka and dvirdvddada', 
vunja and vtjdya^ astrology based on iiak$airas only such as the Jtak^aira of birth, 10th, 16th, 
18th, 23rd, 25th therefrom; results of the positions of the planets in relation to the Sign of 
birth and the 7th house {jflmilra);godhdti-yoga as an auspicious time for marriage and in the 
case of married women; all actions are to be done on astrological aspects derived from the 
husband's horoscope except in the case of marriage and garbftddtidfta (pp. 147-72); results of 
the week-day, tit hi, nnk^tra, lagan on which a woman has monthly illness for the first time 
and rites for preventing evil effects (pp. 180-91); tithis and days on which sexual intercourse 
is tube had or is to be avoided (pp, 192-98); auspicious times forputtt$avana, for parting or 
the pregnant woman's hair, for putting on new clothes, for education in crafts and in ndtya, 
for the construction of a lotus pool or a weU (pp. 192-213); examination of a building site, 
astrological aspects for the beginning of the construction of a house and the auspicious 
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trees on a site (pp. 213-2S); inauspicious hEippenings when land is being measured for a 
house, position and number of doors in a house (pp» 223-36}; auspicious times for entering 
the capital for coronation, for an audience of the ling, for seeking service and auspidous 
times for putting the plough in the field, for sowing com, for gathering in crops, for planting 
trees and creepers (pp. 237-53); recovery of lost or stolen property and times for taking 
medicines and examination of the times of rainfall (pp* 256-69); on seeing the khanjaim bind 
(p. 270); the auspicious and Inauspidous times for marching on an invasion, good and bad 
dreams, results of several planets being In the same (pp* 271-329); discussion about 
tiihb (pp. 329-31); conclusions about ckAdasi, the tiihis on which several gods go to sleep 
and become awake (pp. 330-34); rules about sankritnti, vflhanas o(sankritnti, bath on sauferim/i; 
the appropriate dUnas on each of the twelve sankrihitis in a year (pp. 334-47); on ecUpses 
(pp* 347*43); intercalary month {adhintilsa or imdatn^ or maiimlnc); the religious acts allowed 
and forbidden in an intercalary month (pp. 348-50); the religious rites in the twelve months 
of the year; Indradhvaja festival, offering argliya to Agastya, irflid/u? when the Sun is in the 
sign of Virgo; honouring horses in Aivina bright half and dstiti connected therewith, 
Durgd^tami and MahOtTavami; propitiating yama, Ardtjodayayoga, 

Govitidadvitdasi, Adka^iami, auspicious times for perfonning s'alikit and pau^iika rites (pp. 
350-68). 

The original Ms. of this large work appears to be rather incorrect. In some cases there 
are gaps, i.e*, some letters or some parts of verses are missing. The author offers only a few 
explanations of his own, as on pp. (of the transcript) 23, 26,118,172-73,209, 216, 235,236, 
261,256-57,259-60. As there are gaps in the Ms. and it is corrupt some names of authorities 
may be lost* The Ms* of Blmjabah names a number of authorities, viz*, Ahgiras (p* 274). Atri 
(p. 295), BhSradvSja (pp. 295-96). Bhrgu (295-96). Bhrguja (pp. 311 on \ltra). Cyavana (p. 
295). Codamani (p. 313* a mutilated verse, which looks like a Prdkrt verse).17 Devala (p. 
179). DurgSditya (p. 206. p, 13 where DurgSdayah appears to be a copyist's mistake for 
Durgaditya). Garga (241,246,250,261,272,274,295,296,312)* Gautama (295)* HElrita *273, 
274), Hari (44), Indra (as author of YSmala 287), Par^s;ara (127, 222, 261, 274), 
Rainas^rasamuccaya (39), ^tya (127,145), Srinvasa (99,317,322), VarSha (44,130,135,200, 
221,234,264,275), Vasi^fha (212,295), Vatsya (168,261), VySsa (124,125,264,275), Vasisth^ 
(212,295), Vatsya (163,261), Vy5sa (124,125,168,206,211,271,273), VyavaftdrasamuccayaM 
an astrological work (173), Yavanfdhipati (53), It also refers to other works in the word 
ogranthdntare (pp. 115,165). Among the PurdJiasiheBraltm Purdna (365), Devi Purdtja (337), 
Ndradiya (116) and Vdttuimj Purdi^a (343) have been quoted,20 but I have not been able to 
locate all these verses. Two works most frequently quoted are the Dipikd (44,200,235,246, 
275,318,319,320,321,323) and the Eainamdldll (pp* 4,10*12,209,252)* Sev'erai verses from 
the Ratnanidla ifyvti^ratnatndta} of Sripati are borrowed by the Bhujabaianibandfta expressly 
or without acknowledgement* C5n p* 4 Bhujabaia quotes the verse na khafu bahuhpakfe 
expressly from the Rutiidrntffrt' (ch. Xi5). The verse rdjdi^i^ka (Bhujabaia, pp. 10-12, verses 
43-55) on what should be undertaken on the several week-days are expressly taken from 
the Rattiamdia (111.2-9). The verse on Vidydrambha vidydrambhah suragurusita (Bhtijabakf p* 
209) is expressly quoted from Rahtautdld (ffl. 19). On p. 252 a verse about the prognostications 
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on the fall of palli (houseJizard) or a chameleon on several parts of the body is expressly 
quoted from the RaittamM, but I have not been able to trace it The ver&e manvark^t-digv^siit 
in Bhiijnbala (p. 14) on XufiAszv/tr is the same as (lU.2l)i Bhuphala (p. 37) three 

verses beginning with pau^fikasihira on the several karapas are the same as Bjttnam&la^ V. 4- 
5 and 12; the verse kTtakauiukamatigaladfruvapuh of Bhujabala (pp* 178-79) is the same as 
Rahiamittd (XVI35). From the are bonoived two verses by Bhujabaia that provide 

that a learned astrologer should not breaJc the usages of fafnilies and countries by sticking 
to the words of the (astrological) ^ffsfm sinr^e those usages have their root in the recensions 
of the Veda that are now lost and since if (those usages are not observed), the fault of 
violating established rebgious usages might be incurred and then another verse explains 
how GaudaS; Difkgin^tyasj Lffas (country about modem Surat) and people from Avanti 
(country of which Ujjayini was capital) differ in their usages about astrologically favourable 
positions of planets at the time of marriage. 

These verses cited in the preceding sentences are borrowed without acknowledgment 
The Dtpikd cannot be the Suddhidipik^ of Srinivffsa if the date of one of his works, the 
Ga^^ifmrinfd'wwnjV given by MM. Haraprasad Sastri in Vol. UI of his Catalogue. Preface^ p. vi 
(ad 1158) be correct, The Suddhikawnudi quotes five verses from Paiupatidipika (pp. 206, 
210-12,229) and distinguishes it from Suddhidipikd quoted on the same pages. Several dozen 
verses have been traced by me as borrowed by Bhujabala from VarShmihira's works without 
acknowledgment. The verse Sutamadana {Bhtijabaia^ p. 63) is Br^tajj^naka, VI. 11 and the whole 
chapter XVTI of the same work (verses 1-13) is bodily taken over by Bhujabala (pp. 64-67) 
on the characteristics of persons having Alfiya and the other rdfts: BTluit-samhitdj 103-13 on 
CodhdlimuhtJrta is same as BB.f pp* 177-841* The veise jyotisam dgamaidstram (BrM-samhit^ 
9.7) is quoted in a somewhat mutilated form on p,, 178 of the Bhujabala. Seven verses from 
the BritaisaTmiitd (906,12) on the classlHcalion of nak^tras into stkira, cara, tik^na are taken 
up by Bhujabala on pp, 26'27* Over twenty verses on dreams are borrowed by Bhujabala on 
297-304 from of Varahamihira ch, 16,1*31 (with the omission of some verses). 

On Bhujabalaf p. 42 the three verses Vaiidklm-mdsasya on Yug^pa tithis are the same as 
Vi^tfu Pitfrana, III. 14.12-14 and on Bhujabala, p. 193, the hvo verses cafurdadya^lami ojy parva 
days are Vt^na Purdt^a, ITI.U.118-19, Bhujabala, p. 152 {kdmatt dmararplt) is Mamt, tX.89 and 
pp. 153-54 about the auspicious characteristics of a marriageable maiden are 

the same as Manu. in. 8-10 (but in a different order). Parddarasmrti, VTJ3-8 (astamr?dbhavet, 
judlff caiva, yasfdm) occur in Bhujabala, p. 151^ and N^rada {stri-pmnsayoga verses 36 and 37) 
arc the same as Bhujabala (pp. 153-54), viz., unmatiah ^nd dirghak. 

On p. 50 there is a verse which appears to be in Prakrit. 

It would involve great labour to identify all the verses that are borrowed from other 
works. Such a labour would be appropriate only if an edition based on several Mss. is 
brought out- A few examples where borrowing is probable are mentioned here* On p, 355 
the Bhujabala sets out four verses on the proper time for irdddha all of which appear to be 
quotations from earlier Sr/iff/s or Purdrjas, The SnJddltaviveka of Rudradhara (Chow^khamba 
series) quotes a verse from Bhujabalabhima the first half of which is cited from U^anas by 
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the Sm^ticundrikiT (on Sr^ddfia, p. 492)^ The Bhujabala has taken the verse /Uflamrasy^-VQifav<Jn 
(p. 79, verse 36S) from the Sdrdvali of Kaly^iiiavarman (IIL 6). 

From certain verses of the Bhujnbak it appears that the work was addressed to a queen 
or a noble lady. Vide, pp, 64,99 and 100.26 

Not only docs the Ms. of Bhitjabohttibattdhit ascribe it to king Bhoja, but medieval digests 
e)cpressly ascribe the work to Dhojadeva, It has however to be noticed that the work is 
generally called by these digests Bfmjabalabhima. In ihc MakwiIsataHva (fiv. VoL I, p* 743) it 
is said xfi/aktattj bkujabak graluiiuddhim abda^uddhum...kanyakffnam. The Samsk£frataitva (p* 
912) quotes three verses from Bhujabak (and not Bhujabakhhima) which occur in the 
transcript of Bhujaluik, pp 201-22, verses 961, 967, 968 (but in a different order artd with 
some variant readings), On p, 928 of the Samsk^raiattva two verses from BhujabaJa (and 
not— bakbhima) on the topic as to when uf/attayaua and other auspicious rites should not 
be undertaken arc cited* I was not able to trace these. It is possible to hold that the K^laznvcka 
of JimOtavahana knew the Bhujaijaknibandfui. It quotes two texts as from Bhojadeva, the 
first of which is found in Bhujabakf p. 346. The Var^kriyakaurttudi (p. 104) states that these 
two verses were quoted by the Kamadhenu from the KiJnjja Purdrj^i^ 

In the Tithitaitva of Raghunandana Qiv., p. 25) tivo verses are quoted from Bhojar^ja, 
which arc found in Bhujabakmbttrtdha, Similarly, on the rites of the sixth day after the birth 
of a son the Krtyatattva quotes a passage inclusive of a verse from Bhojar^ja, which verse 
occurs is Bhujal^ia. 

We must noviT turn to the Rffjamdrktfdff- This is a valuable work on astrology in its 
relation to topics of Dhijrma^dstra. The Suddhikaumudi, the Srdddhakt^umudi and the 
Vfir^kriydkaumudi of Govind^nanda and some Tnifews of Kaghunandarta quote over two 
hundred verses from the Riljtiitiffrtatida. The first seven verses are introductory The first 
verse performs an obeisance to the Sun, who, it is alleged, was the author of an extensive 
lyotii}dd$tra in three branches and who came down again to the earth in the form of 
VarShamihira, The second verse promises that the author would propound what is excellent 
and dear in the views of former teachers. It is said in the 4th and 6th introductory verses 
that a family priest, an astronomer, a councillor and an astrologer—these four should always 
be supported by a king and that tong life and prosperity follow where honour is paid to 
the gods, the astrologer, the family priest, the^i/rws, planets and ttak^atras^ In the Ms. I 
have used there are no chapters, but only the matters dealt with are mentioned in a verse 
or at the end of the treatment of a topic words like ffi yatrdyam mdsaiuddih are added in 
reddish yellow pigment. The contents of the work may be briefly stated as follows; the 
several names of the Sun, Moon, the other planets. Rahu and Ketu; the several niimcs of 
the 27 rujk^tras from Aivini to Revati and the lords of the 27 (verses 1&’41) names 

of the twelve ra^is from Mesa to Mina and the distribution of the 27 twk^afras among the 
twelve (42-53); lords of the twelve rd^is (54); the horoscope of a married woman's 
husband alone is to be considered in all actions relating to her except in a few' cases such as 
gafblt^dhdna, when both horoscopes are to be considered, and in the case of a widow her 
own horoscope is to be considered (55-63); astrological rules about tying up the hair 
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{btTlahindha} after monthly illness for tliree days (64-75); astrological rules about proper 
days for sexual intercourse after monthly illness and the qualities of the child to bo bom 
(76-91) and inauspicious and times for the rite of pumsavana (92-124); what is 

gai}da and gaifddnta and iilnti rites for obviating evil effects thereof (125-48); about 
(156-59); borapttaifi (160-72); the physical and mental qualities due to the seven grahas from 
the Sun to Saturn (173-79); when rrsfrt (aiubJui) is averted (160-85); seven kinds of bala of the 
planets and their causing desirable or undesirable results (186-95); vc^i and its conjunctions 
(196-201); vnldhi^rJdd/w to be performed at the time of the several samsk^ras before and 
after the birth of a son, on ciTd^karam, uponai/atta, mrriagex establishment of an image^ 
entering a newly built house (202-13); rules about naming a child (214-20); times and 
astrological details about niskramanti (carrying of the child out of the house), making it 
(first taste), a t^mbuk and food (221-53); rules and aspects about cUdifkaram (254-85); 
kiirrutvcdfut (piercing the lobes of the child's ears, verses 286-96); vidyarambha (296-303); 
times, astrological and other rules for upartayitrifl and the length and wood of the staff (304- 
79); astrological rules about the age of the marriage for girls, condemnation of parents and 
brothers for not getting a girl married before she is 12 years of age; when no astrological 
matters are to be looked into at the marriage of a girl usages of countries as to astrology 
requirements about favourable position of f up tier in marriage auspicious months for 
marriage. The results of journeying when Venus U in front, favourable aspects for putting 
on new clothes and ornaments (380-652); king's marching out for an invasion, when (he 
time of his birth is known or not known (653-804), dassification of Hlhh into Nand5, Bhadra^r 
Vijay5, Rikta, 1^3 and the tdhis that are commended for aU actions and the effects of 
marching on the several tithis, the several karanas the several week-days, mk^truSf zodiacal 
signs risings the planets in the several directions, the navd^nis'a of the lagna, effects of the 
planets being in the several houses of the king's horoscope, and the eight guardians of the 
quarters from the east in order, ujz.. Sun, Venus, Mars, R^hu, Saturn, Moon, Mercury and 
Jupiter, what is LoMyoga, consideration of the question in what direction a king should 
march, results of marching on VyatipJtayoga, or in rains out of season, proper month for 
marching, procedure of prasth^iia (654-779); the six nak^tra^, viz., of birth, of 10th, 16th, 
20th, 23rd, and 25th from birth are respectively called ddytt, taintm, sdngfidiika, samuddyaj 
vaitids'ikii and in the case of the king there are three more to be considered, viz*, 

(caste), deda and the nak^tra on which he was crowned and appropriate rites of when 

these are affected by evil aspects and for removing the effects of solar and lunar eclipses 
(780-804); building of a house (uJsfu), sixteen kinds of houses due to their shape, viz., 
square, rectangular, round, triangular, etc., effects of planting trees in the several directions 
round tire house, trees and flowering plants that should be or should not be near the house, 
position of a house on a house site, houses facing certain directions to be avoided, at what 
times, wl’iat positions of a house should bo used for what purposes (805-84); removal of 
inauspicious signs when measuring the site or digging foundations (885-99); astrological 
aspects at entering a newly built house (900-8); construction and dedication of wells, tanks, 
temples, monasteries, swimming baths and caityns and auspicious and inauspicious 
astrological details about them (909-43); times for digging a well, for beginning agricultural 
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operations, for planting trees (944-52); about ilrdhvani\ik}ia and other tjuk^airas, when to 
begin eating new crop^ recently harvested, on what astroiogicaJ conjunctions one may 
begin taking medicine^ when to ride a horse or elephant for the first time, about 
d}iatit?t}u(pancaka (953-1000); the effects of the Moon being eighth from the lagrta or an evil 
planet being in the 8th house, evil effects of doing a thing on vi^fi (1001-22); Yogas, 
unfavourable %Mfj, Nandd: and other tUhh in relations to planets (1023-45); Atttrfflsiddhi, 
Dflgdlmifogdr Mrtyuyoga and Jupiter in the sign Leo, effects of Jupiter and Venus being in 
the stage of bdh, vrddha and sandhydjfwf/i (1046-77); about the intercalary month and what 
actions are allowed or forbidden therein (1078-1115); effects of the pitjd of the Sun on 7th 
tilhi after a fast on 6th and of Siva on the 8th or 14th. and of Devi on 9th and I3lh, rules 
about the vedha of a tithi by another (1116-31); three kinds of tithis, viz., khnrva, darpa and 
hijnsTitf rules about the appropriate tithi on which a vmta is to be performed when on the 
same day two tithis are mixed up (1136-47); rules about Ektrdadwtata (1148-71); 
saptamyarkavratat theii7i/aiw (l>lng down) and uUhdm of various gods, particularly of Visttu 
(1173-90); updkartna, yugiTdi t if his (1200-5); procedure of offering arghya to Agastya (1206- 
28); SrJvattiidvddasi and jayantivrata (1229-55); HaritdUkd (1256-59); on the raising of 
Indradhmja (1260-92); Updkamja of followers of Sduuiveda (1293-94) on it'dddims (1295-1326); 
Diirgofs^rv^ and nirtfjana (1327-34); Kautttudi, Visrju's rising from sleep (1335-38); 
Pretacaturdadi (1339-45); Sitkliardtri, Bhrdtrdvitiyd. Akdiadipa (1346-57); Kdrtikastidna and 
MiTgftast^dm (1358-68); Mdghasaptami, Bhipnd^tatith Pu^yadvddasi, A^okd^tami (1369-80); 
OiitriTvaih Mahdjyai^thL Mahdmdghi and other Full Moon days with the attribute jtiahd and 
the holy places where each of them has special sanctity (1381-92); Sdi^Urivrata,pd$dtpicaiurthh 
Ararjya^a^fhi Da^iiard (1394-1405); on Sankrdnti (1406-29); day called rra/wsprfc explained, 
dinaksaya, the four kinds of im/tsas and the actions for which they are appropriate (1430-35); 
prdtja, vikald, kalJ, am4a, rdsi, yugas and simitar measures of time (1436-42); vakrdticdm of 
planets (1443-47); prognostications from dothes eaten by rats, burnt or tom; signs on the 
different parts of .the body of a male prognosticating his qualities and achievements; the 
effects when Mesa or one of the other eleven rdsis is the lagua of a person (1456-62). 

The Rdjamitrtarjdd does not mention by name any nibattdha but only andent writers. 
The verses therein arc numbered from one to one hundred and sometimes the total number 
is given in hundreds and sometimes not (the figures for 600,9(K],1000.1100,1300 and 1400 
are wanting). The following are mentioned by name, most of them being writers on 
astronomy and astrology: angiras (1448), Atri (775), Bhaguri (134), BhSradvaja (769), 
Bhargava (317), Bhrgu (691, 769, 878), Bhrguja (probably the same as Bhargava, 556), 
Brhaspati (134), Cyavana (775), Garga (59, 362. 370, 560,1059), Gargya (769,1040, 1443), 
Gautama (59,61,775,1064), Harita33 (59.106ff, 376,1057), Manittha (729), Maridavya (376, 
479, 482,1443), Manu (56). Parfe'ara (307.319, 376, 479,1443), Raibhya (479), Satya (307, 
319, 745), Saunaka (1064), ViUmiki (370, 1064), Varahamihira (1,137), VasisJha (729. 769), 
Vatsya (479), Vi^alaksa (129), Vi^vamitra (133), Visou (130). \^asa (370), Yavana (387). 
YavanSh (255,275,457,1055), Yavan5c5rya (128), YavanMhipati (134,197)* It is very probable 
that the last four names stand for only one another. It appears probable that some Greek of 
high standing settled in India, learnt Sanskrit and composed a largo Sanskrit work on 
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asticlogy from which Varaliamihra, Utpala and others draw several hundred verses. There 
is the Besnagar column (Garudadhvaja) inscription {of 2nd century BC) which recites that 
Heliodora, son of Diya (Dion)^ the yona (Yavana) ambassador of king Antalikita 
(Antialkidas) to king Bhagabhadra in India who had become a Bhagavata raised that 
coloumn, in honour of Vlsudeva (piAS, 1909, p. 1033,10S7, and JBBRAS, vol. 23,1910/ p. 
104, fOR, XV (1945^6, 135-37). 

The RajamHrta?ic}a quotes numerous verses without acknowledgment from several 
soufccs. A few examples may be given, Manu, III, 235 (f ruii drifddhc pavitTifiti) is the same as 
RM, 1301 and the two verses Mahu, 111.171-72 occur in Ritjantilrtatida^ 544-45 (on parwednnd)f 
the verse pumrbhojanam adhvSnam RM. 1323 is ktlma PurStfa, 11.22.6/ RM, S6 {caturdafyii^fami 
caiva) is the same as Vi^nu PwnJijA, IILll.llS, the two verses of RM. 1229-30 are among 4 
verses cited by the Var^kriyitkaumudi) (p. 320) from the RM (but taken from the Bhavkya 
Pur/&ja). A large number of verses is taken from the Brhat-samhiiH, e.g., Brhatsamhil398.14 
{nrpOjnayd hriimatm-samjriateria) is the same as RM folio I8a verse 279; RM. 780-Bl (about 
the names of Che nak^atra of birth and the 10th, 16th, 18th, 23rd and 25th from the 
janjimrtak^trij) are taken from Varahamihira's YogayatrH, IX, 1-2. The BJtjamilrtitrjdii borrows 
several verses from the RatnamdlH For instance^ the verse of RatmmatlHf XV.37 (on prasthitm) 
occur in Rdjamitrfarjd^ verse 776) and also in Bhujabala, p, 295 verse 1336. It is 

somewhat remarkable that the 2nd introductory verse of the RHjamdrtatjda is the same as 
the second introductory verse of Utpala's commentary on the BfhajjMtika^ As Utpala wrote 
his commentary in siika 888 (AD 966) and as he is mentioned by Al-beruni in his work on 
India composed m AD 1030, it follows that the R3jam3rtanda borrows this verse from 
Utpala, vide my paper on 'Varahamihira and Utpala' in /BBRAS, VoL 24-25, New Series, 
1948^9, pp. 22-23 and 30-31 for the date of Utpala. 

Hundreds of verses are the same in both Bhujahala and Bj^anidrtajjdn. Considerations of 
space forbid a detailed examination, A few examples alone are cited here. KM. 56 and 48 
{stritidtti sarvakriyiirambfte and vivaiiakibyam) are Bhujijbalar p. ISO verses 851-52; four verses 
in RM. 77, 86-88 are BB, pp. 192-93 verses 913-16; RM, 96,103-5 are BB, 955, 957-59; RM, 
106-11 (dialogue of VySsa and Harita) are BB. pp. 198-99 verses 943-48; RM, 123-25 are BB, 
p. 201 verses 960-62; RM, 360-63 are the same as BB, 649,652^53,684; RM, 540; 541,552,555, 
559 are BB, verses 845-46,842,840,143; the five verses and the mantm at the end in 
do^a^Unti in EM, 144-48 are the same as BB. p. 57 verses 226-30. Verses quoted as from 
Ritjflniitrt£tf}4^ in the medieval digests are found in it and also in Bhujabala, For example, 
the verse ymrOnt viviSfuim which is cited in the Suddhikaumudi (p.222) from the EJJjamUtrtarjda 
is found in the latter (folio 67a, verse 1058) and also in Bhujahala (p. 274 verse 236). The 
verse vdpiktfpataddga-ydgagamanam cited in the Suddhi-kaumudi (p.223) from the 
Bhimaparilkrama occurs in the Bhujahala, p. 271 (verse 222) except that the last quarter is 
slightly different. Verses 143-44, 150 of Bhujabaia are interesting. They inculcate that the 
astrologer should not be a hide-bound pedant, but must cibservc the customs and usages 
of various countries and families even though they may be opposed to the dicta of ^Itstra. 
The Rajamurtaiida also contains these verses. Both works refer to usages of several countries 
about the astrological requirements .in the case of marriages. 


Rarest Archiver 



223 


Encyclopatidic Dictjojiaiy of thu Dhantm^stra 

So late a work as the KHiatativavivecana of RaghunAtha (AD 1620) refers to the tithis on 
which several deities Ue down for sleep according to Bhojade3''a. Both the RajamfirCanda 
(folio 72a verse 1175) and the BhttjabnIn (p. 333 verse 1532) present the same verse on this 
matter. U is remarkable that two verses on the kararja called vhti which are quoted by the 
Bhujabala from the Bhimaf^rakratuti occur in RnjamUrtaj^ffii (verses 1021-22). 

In a few cases exactly opposite views appear to have been taken by Bhujabaln and the 
Ms. of RitjauJ^rtarjifa. The latter states in verse307^ 'Satya^ ParS^ara and other sages lay 
down that prop)er of auspidous years to be calculated in the case of iiparuj^atm iind marriage 
are to be calculated from conceptionj, while others say that they are to be calculated from 
birth, but Ehujabala attributes toSatyan Paranara and^^n^s the view that the years are to be 
calculated from birth and to others from conception. Various explanations are possible to 
account for this conflict viz.y the copyists are at fault or the author changed his mind or 
that the compilers of the hvo works commissioned by king Bhoja were different. To me the 
third alternative appears more probable* 

SometimeSy there is contradiction between the quotation from RsjattiiSrlatida in a digest 
and the Ms* of the Rajamartantja. For example^ Var^akrij/ilkaitmudir p. 116 quotes from 
RHjamitrtitnda the prescription that for obviating the effects of undesirable nildis one should 
give to a young brahmana in order cow^s milk^ a cake of flour wftth jaggery curds^ 
honey or pSyasa (rice grains cooked in Tnilk)j while the Ms. of Rlijamiirtandn provides that 
the things mentioned above should be given to an old brahamana. 

Though both in the Bhujabala and in the many of the topics dealt with are 

common yet there is some difference of treatment in the two works. The Bhujabala is a little 
larger than the FMjamUrtatjda and is almost exclusively concerned with purely astrological 
matter* The Bhujabala devotes verses 450-529 to da^iis and antarda^3shu.t in the RHjamdrtandit 
there is nothing corresponding to this topic. On the other hand, the Bhufabnta devotes only 
nine verses (1521-29) to the subject of intercalary month, while the RHjamlirtanda devotes 
38 verses to it (four verses being the same in both); the Bhujabala devotes verses 1502-14 to 
a dissertation on tithis in general, while has 32 verses on that topic (1116-47); 

the subject of offering argls^ to Agastya takes up 23 verses in the Risjami\riafjda (1206-28), 
while Bhtijabala devotes only one verse to that subject; the treatment of gandado^ns is more 
elaborate in Rnjam^rtarjdn (verses 92-148) as compared with that in the Bhujabala (215-51)* 

It is somewhat remarkable that in some cases the verses quotes from the Ritjaiutirianda 
in such digests as the Var^kriySkaunmdi and Sitddhikatimttdi arc not all found in the Ms* of 
RsjtJrjjSrtatfdf^^ For example, the Varsakrii/^katimitdi quotes (on p* 320) 4 verses from the 
R3jaw3rt£itf4fi and adds that they were taken from the Bitavi^yn Purdpaj but in the Ms. of 
Rsjam^rtmjds only two of them occur (1229-30). On pp. 341-42 the Var^akriyil-kaumudi quotes 
14 verses on the procedure of offering arghya to Agastya from Ritjumilrtajida. Only eight are 
common to both. Out of five verses quoted by the Suddhikaumudi (p, 198) from the 
only three occur in my Ms. of the latter (viz, verses 617, 618, 607). Similarly, 
out of three verses cited by the Suddhi-knumudi (p.204) from the Riljam3rta}}dii only one 
(verse 401) occurs in the Ms* of the latter work and the other two are found in Bfntj^baia. 


Rarest Archiver 



224 Eiicifclopattiic Dictiotiaiy ofth^ Dhawia^itrn 

This state of things leads one to infer that either the Ms. used by me is defective and 
the digests refcti^d to above had better Mss. before them or that the RSjam&rtanda was 
revised and enlarged after it was first composed. t;i this connection it is pertinent to note 
that some Tattbvtts of Raghunandana several rtmes mention or quote from a work called 
BrhtJd-tajhmiirtatjiia and in some of these the quotation from the BThnd‘riij<itttiirt£tr^fia is 
immediately followed by a quotation from the Knjaml^rtattda. A few examples may be cited. 
On p. 25 of the tUhitattva (Jiv. Vol. 1) there is mention of the view of the BTfutd-rajamdrtandu 
and a little lower down two verses of Bhojar3ja (which occur in Bhtijabala, p. 129 verse 600 
and p. 132 verse 615) are qtioted and immediately afterwards two verses (63 and 277) of 
RdjamSriiij^da are cited, Tho Jyoihtaitva (Jiv. h p- 605), after quoting from the Bhujabatabhwm 
a verse that in the case of maidens the sages declare that the proper (or ausipicious) character 
of planets, the year, ayana, season, month and day are to be considet^ (only) till they 
become ten years old, and a vese from Kityadnt^maiJij quotes a verse from the BfJmtid- 
riijamSrtaijdii to the effect that all ausipicious acts except marriage, upanayana and yiTtraiT 
(king's starting on an Invasion) may be done even when Venus is invisible. On p. 655 of 
the Jyoti$t(ittV£t some verse on kanjavedlia are quoted from BTfiand-rS/awHrtarida 

and KrtyficimtiTmani and then immediately afterwards a verse on the subject of the 
inausipicious times for karttttvedha is cited from RiTjatttirrtatjda. The Mnlmndsataitva (Jiv. Lp. 
745) cites a verse from the BTfjad-rdjamiTrtaf^d^ to the effect that if a woman undergoes on 
ceremony of shttaTitomayatta and gives birth to a son, then after placing the child on her lap 
that ceremony should be performed on her. In Sam^kiTratattva (913) the verse quoted from 
the Brltad-riEjaift^rtarjda in the MdamiTsatatta, p.745 and two more are cited from the latter 
work on simaniomtffyairji}. These verses cannot be traced in the RdjamJrtatidri nor in the 
Bhtijahaiii. On p. S26 (Jtv^, Vol. 1) the faffquotes a verse from Brfjad-rdjaifjiTrtiitfda 

about the retrograde motion of mars and other planets. The Brhctd-rdjamdrtatfdii is also 
quoted in Tithitattm. p* 166, in MalanuTsatattva, p. S24 (hvo verses), S45 (same as in Tithitaitvat 
p. 166) and SamsksTmthiivaf p, 913 (3 verses, of which is the same as the one quoted by 
Malamdsafattva on p. 745). 

It appears to me from the preceding discussion that the R/ijattiifrturjda and the BrJutd- 
nfja/tiiTrtar^d^ are distinct works, but the former has been far more popular than the latter. 

A few words must be said about the Vyavafdtrasamuccaytt, There is a Ms. in the Bombay 
University's Mss. collection called Vyavaiturasamucctiija decribed in Prof. Devasthali's Cat, 
of Sanskrit and PreSkrit Mss, in the Bombay University Library (p. 190, No* 457)* The verse 
cited above (in note IS) as quoted from the VyauahSrasamuCCaya was fouiid by me in that 
Ms, on folio ISb (verse 192). The work contains only 677 verses, i.e., it is less than half of 
the extent of the Bhujabala or Rsjamdrtaijda. In the colophon at the end the work is 
tyled JyotiJids$ira and is said to have been composed by UpSdhyaya Musthara. This colopho 
creates a problem. Musthara is a strange name and seems to be corrupt. W 

have the evidence of the MalamSsntattifa (p. B31) which quotes a verse from Bhojade 
a- Vyavahornsijjmicaiya that Bhoja wrote a Vyavaii/trasamuccaya. A few quotations from the V 
ffvahiJrasajitucaiya are noted later on, Even on a cursory examJniition it turned out 
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hat dozens of verses therein are Lndentical with verses from Bimjabala and RiTjana^rtai^da. 
On folio 8a there is verse 84 {gatirydlt p\itro...sasthike mmah) which ts the same as Bhujabatfif 
p. 121 verse 557. Four verses of RAjamartanda (1389-92) about the special merit accruing to 
batthers at different tirthas on Maha'ma"ghi and other Paurnima’s occur in the 
Vyavaltdrasamitccaya on folio 49b* A characteristic verse on 'Virfrir occurs in both 
VyavahUrasamuccaya folio 6Db and Bhujahah. A verse {v^ikilpatadi^ayirgagijmanain^.iistmn 
gate bhJIrg^Jifc) of the VyamJtHriisamucatya (folio 4a^ verse 37) Is quoted with a slight variation 
in the 4th pada by the Suddliikaumudi (p. 223) from the Bfu'nidiJariSJcriJWW. The Nirnaya-sindhu 
(I, p. 23) quotes two verses from VyavahSrasamuccaya on the karam called urgfi or bhadrd. 
The same work quotes a verse which sets out the ten do^as of a muffUriit enumerated in 
Vyavaiidra$arti 

We know fium the Mit^sarS (on 'JUj., 111.17) that Dhare^vara was styled dciiry/i and was 
spoken of as siTri by the SmrticandrikiT (on ^rttddha, p. 257^ Gharpure's edn*). If the 
Vytwalinrasajniiccaya was complied by some scholar at the bidding of Bhoja the work could 
have been ascribed to him. It is possible that Musthara is a corruption of formed 

on the analogy of Yudhisthira as an epithet of Bhoja and that some scribe called him 
UpSdhydya. I am of the opinion that there is weighty evidence for holding that the 
Vyavahltrusamuccaya quoted in Bhujabala is a work of Bhoja (or one compiled under his 
patronage)* The following is a list of striking verses from the Ms. of Vyavafub-asattiuccaya, 
that occur in the Bhujabak or RSjamUttanda or both. Some abbreviations are used here in 
this list, viz,, BP for Bkintapardkrama, B5 for Bhujabala^ RM for Riljamdrt(ip4fi* VS for 
VyavaljUrasamuccaya and v. for verse Or verses. 

1. VS folio 1, V. 2 and 3. ^a^ilnkatSrayoh and jannmtrkn^tha are same in BB, p* 1, v. 3 
and 6. 

2. VS, V. 52, folio 5b lq^*iSidb'am is SB, p* 273, v* 1234, while the Suddbikauittudi, p. 229 
quotes it from BP. 

3. VS folio 5b, V, 58 sva^uddhyA yositibn kantta is RM folio 4b, v. 59. 

4. VS folio 8a, v, 85 irtiye is BB. p.l2l, v. 559. 

5. VS folio Sb, V. 93'95 sdrdkamAsadvayc, dimkijracandra, and du^kyad^hUri are BB, p, 
124 V. 574-76 and RM folio 14b. v 230, 234. 

6* VS folio lib, V* 122 na jatjtiuirtjdse is BB, p. 135, v* 623. 

7. VS folio 12b, V 132 abde viduddh^ is RM folio 24a, v. 376. 

0. VS folio 13a, V. 137 saptami al^iamwiddhd is BB, p. 139, v, 652 and RM folio 23a, v. 
363 Both read saptamividdUd. 

9* VS folio 13b, V. 144 grahe ravindvoh is BB, p. 145, v, 680, 

10. VS folio 14a, V* 147, pau$sdi caturo is jRM folio, 23b, v. 368. 

11. VS folio 21a, V. 226,go^^/^^l^^wI trividfjdm is BB,p. 176, v, 840 and RM folio 35a, v*555. 

12. VS foho, 43b ytigmiSgnikria and pratipadynpy'HmSvAsyfi' are same as RM folio 69b 
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verses 1123-24 artd BB^ p, 329, v, 1502-3* 

13, VS folio 43b, ekikia^ya^fami and kharrto tiarpastaihH are BB, p, 330, v* 1504 and 1510 
and KM, folio 69b and 70a, v. 1121 and 1132* 

14, VS folio 44a $ukhpflk^e tithir is KM folio 70b, v. U36 and BB, p, 331, v* 1511. 

15, VS folio 45b matidtH mandUkmi is BB, folio 335, v* 1544, 

16h vs voho 50b and 51a ehyeht sarviftnara, vaprG}uistii ate the same as KM folio 77a, v. 
1289-90 at the end of Tndradhvaja festival)* 

The state of affairs described at length in the preceding pages is somewhat bewildering. 
It is dear, however, that the Bhimapari$Tama and the VyamhUrasamuccm/a were both composed 
before the BhujabaJdf since both are quoted in the BhitjabaJa. It appears to me that the 
R^amSrtanda was composed Bl/u/irfw/a, since the former deals far more elaborately with 
certain subjects than the latter Similarly, the is later than the Ri^amnrtmjda. 

The important question is why five distinct works {Bhitnapnr^kfama, VyavaftSmsamucaiya, 
Bhujabafttj R^timMunda and ErJiad-ri^antittatida), very often covering the same topics were 
given to the world, if the author W'as king Bhoja himself* It is difficult to give a categorical 
reply to this question. One has to remember that distinguished authors often write hvo 
sets of books on the same subject* The name of Varahamihira who preceded Bhoja by at 
least five centuries at once leaps up to one's mind. VariShamihira composed his famous 
major work, the Br/wf^suHi/n'Iffand al^ a shorter work called SarHAsn-sawr/jifflor Svalpa-sandiit^ 
ViviSutpafah and BrhiidviviShaptittthf YognyiHrS and Srhad-yognyiSriL In these double sets of 
works, the same Ideas, rules and principles are couched in different words though here 
and there the same verses occur in the different works* But here we have at least five 
works ascribed to Bhoja in which many topics are the same and hundreds of verses are 
common* It appears to me probable that Bhoja held discussions with his pai^dits on matters 
of astrology and its bearing on DUantta^tra, commissioned several of them to compose in 
their own way several works, the p^itjdits took their own time to write the works and they 
were made public at different times, but as the inspiration to write them came from Bhoja, 
their great patron, they were ascribed to him. This hypothesis would explain aH the known 
facts, particularly the large number of works composed on the same subjects by apparently 
the same author, the occurrence of hundreds of common verses in Blmjaliaia and 
and the circumstance that Bhujabnlff quotes the and Vy£iifiihik'a-samuccay 0 , 

A word may be said about the titles Bhujabdla (nr BHujdbnltJbhima) and BhimapurUkramit. 
They were birudas applied to or assumed by Bhoja, the first meaning Vhose strength is in 
his arms' or 'who was a veritable' Bhima in the prowess of his arms' and the second meaning 
'whose valour w-as terrific' or 'whose valour was like that of Bhima, the Paudava hero'. 
Further, it is not surprising if some later copyist wrote updtBiyitya cattiil atmt^ihira\ It should 
be noted that the Mitiik^rd on Yi^mmlkya, III.24 speaks of Dhares'var3carya* For high- 
sounding names of royal or high placed authors. Vide History of D}mTmaidstraf Vol. I, p. 407 
note 993 (for Dalapati), p, 411 note 1004 (Prat^arudra), p. 445 note 1114 for Virasimha, 
patron of Mitrami^ra, 
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ii 

But we hiive not yet done with Bhoja and his worses on Dharmas'OBtTa and astrology. It 
appears from quotations in the Kt^tyarahiSkara and other works that he composed a work 
variously called Bhtlpltla$amucc{ti/it or BhiJpSlakrtyasattiuccaya or briefly Krfyasamttccaya on 
vmtas, dUnas, etc. On p. 313 the KTtyamMkitrfi tells us that a certain vrata was called 
Navamivrata by BhttpHlakttyasamiiccaya and on p. 496 the same work states that what 
BhiJpitlakftyasamitccaya call^ Tihdvudasj was decribed by the Knipataru and PitrijUta not 
under vratas but under Nuiyatakillika (i.e., matters which it was one's duty to perform at 
certain fixed times)* After quoting two verses about the importance of uptwii^ and 
the K^iyaratniSkara {p* 58) states that the Pflrij^ita held the view that the verse enjoins the 
observance of mkta and the first threepaJ^s of it are in the nature of an armvltda and explains 
away the view of BhojabhQpSia* Qn p. 205 the KrtyaratMkara BhojnbUiIpiUiisamuccaya states 
that is to be raised from his couch on which leads on to the 

proper conclusion that Vi^i)u goes to sleep on A^ikidhu-ditkla-ckitdnsi. In several other places 
the KrtyarabiSkara speaks of Krtyasamucatya only (on pp. 2S9,449, 512, 515,536). But it is 
clear from the way in which the Krtyaratn^ra deals with the names and 

Kftyaaanjuccaya that reference tis to Bhifp^Iakrtyasatrtucoiyii. The KrtyaratnAkara (p. 171) refers 
to the view of BhUpMa on the procedure of the gift of a back antelope skin from Mnt&ya 
Piiritna (ch* 206). On p 175, the Krtyaratnitkara mentions BhOpcSla in the same breath with 
Kalpataru. The KfiyaratnUkara (p* 635) quotes an interesting verse and remarks on the view 
of BhiipMa thereon. In the Samyapradipa of Sridatta which is a work earlier than the 
Kriyarain^ra the views of Bhoja-bhilpMa are mentioned. For example, on folio &b it first 
refers to the interpretation of texts relied upon by Gaudas as regards decision when tiihis 
are mixed up (viddha)^ it refers to the views of Bhilp^a* On the materials so far available 
the reference must be held tube to the BhtTptlidkrtyasamuccaya. Even a somewhat late work 
like the Nirmyasindhu (composed in AD 1612) mentions the view of Bhupiiit on the question 
of the avoidance of certain vegetables, fruits, com, salt, oil, shaving and sexual intercourse 
on certain tithis from the first to the ISth* 

There is another work called Vidvajjanavaitabha ascribed to king Bhoja dealing with 
astrological matters; vide Descriptive Catalogue of Vol, XVI, No. 11604 (for two 

Mss. of it in 18 chapters such as IdbJui, Satrusaviagama, yidriipittfia^ etc.); there is also a fragment 
of it in the Bikaner library (vide Mitra's Catalogue No. 753) and another fragment in 
Florence, I have not been able to secure the Mss. of this work or a transcript. This paper has 
already become rather long* The Vidzjajjatiavalhblia, may be dealt with in a separate paper 
later on. 

In conclusion f express the hope that critical editions of the (about first half 

of 11th century AD) and of the K^aw^anda so profusely quoted in medieval DimrmadOstra 
works would be undertaken by some young scholars in the near future* There are hvo 
good Mss. of the R^fUfioiilfil in the BBRAS and one Ms, w'lth the commentary of Mahadeva 
composed in saka 1185 (i.e„ AD 1263) in Bombay University Library and several Mss* in 
the Bhandarkar Oriental Insititute, Poona. Of the Riyamiirtatjda also there are many M&s. 
These two are amongst the earliest extant nibatidlias on such topics of Dharmadltstra as 
snmskSraSt intercalary month, tithis, vratas and titsavas of various kinds* 
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KULLUKABHATTA 

. The date of Ku 1 lukabhatti^ is shrouded in mystery obscurity. MM. Dr, RV. Ka ne remarks 
that the date of Kullukabhatta can not be settled with certainty In tliis respect, Dr, George 
Buhlor, MM. Chakravarti, Asatosha Mukerjee, J.C. Ghose and Dr. RV, Kane have 
propounded their own theories. Before the fixation of the proper date of Kulluka, however, 
it will be proper on the part of the present author to state clearly the view points expressed 
by the above mentioned scholars and subjects their views to scrutiny or critical e>cammation. 

Tlieoty of Dr. Btihlcr 

Dr. Buhler has placed Kullukabhatta, the commentator of the Manu-Smrti in the 15th 
century A*D, j>articularly in his discussion in the Sacred Books of the East Series, Vol. XXV, 
p. CXXXl, mainly relying upon the fact that Kullukabhatta is quoted by Raghunandana in 
the beginning of the lOth century A.D* 


Examination of thh argument 

(i) It must be pointed out that Dr. Buhler has not given an elaborate treatment to this 
problem as such, He has, in fact, given the meagre treatment to this topic, 

(ii) Dr, Buhler has not considered the other works on Dharma-SSstra indicating the 
influence on the writing of KuUuka. 

(iii) The learned doctor also has not consulted the other works of KuBokabhafta i,e, 
Srlddha-S%ara and others possibly because these books were not, then, published by any 
scholar or any research Institute. 

(Lv) The learned scholar also has not consulted the vast DharmaTSSstra works utilised 
by KuUuka, pauraiuc texts quoted by him and the grammatical authorities employed by 
him for the exhibition of his deep scholarship in the Manvarthainijktavali and SrSddha- 
Sagara. 

In the light of the above arguments, it is better not to agree with the above mentioned 
learned authority on the Dharma-SSstra. 


n. Theroy ofj.O Chose avd Asutosh Mukerjee 

(1) J.C. Ghose in his Principles of Hindu law' has placed KullBkabhafta in the I5th 
century A,D,, without quoting any authorities in support. 

(ii) Asutush Mukerjee remarks that KuHuka ts to be placed in the 15th Century A,D. He 
has introduced discussion in the Indian Law Report, 48, Calcutta p* 6SS. 

EjtafriiVfjhbfi of the vieit? of Ghose and Mukerjee 

(1) It may be pointed out here that both the scholars have not made any thorough 
discussion in their works and have not based their theories on firm foundation. 
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(ii) Besides, as both these also have notcoasulted several sources for properly discussing 
this problem, the present author does not think it proper to subject their view to further 
critidsm. He categorically states that the theory of these scholars stands rejected* 

III Vte 77*eory qf A^iVf, Oiakramrti 

MM. Chakravarti has devoted one printed paragraph for the date of Kuliukabhaffa in 
the Journal of the Asiatic Society, Bengal, Vol, XM815, p. 345. 

MM. Chakravarti states that there is a mention of Kulluka's views on the Manu-Stnrti 
in the commentary of SmArha Acarya Ctid^ai^i on the Dayabh^a of JimutavShana. 

He further adds that in the works of Sdap^l, there is no mention of KullUka and his 
works, it may be observed here that Sulap^ is also the accredited master of Dharma- 
S^tra particularly from Bengal. 

He further draws our attention to Vardhamana Up<idhyclya's Dai^daviveka* This author 
has quoted Kulluka's commentary on the Manu-Smrti about 50 times. 

In the light of these arguments, NtM. Chakravarti concludes that Kulluka is to be placed 
in the 15th century A.D. 


Exunwiaiiorr of the titcory of Clfakravarti 

(1) As regards the point of the commentary of Srin^tha AcJlrya COdamani on the 
Dayabhaga of Jtmutav^na, it may be casually pointed out that the above author has also 
written a commentary on the Sraddha-Viveka of SuJap^i* Jimutav^ana, the author of the 
Da^^abh^a Is placed by MM. Kane in his 'History of Dharma-S^tra between 1090 and 
1130 A.D. SOlap^i, the celebrated author from Bengal, is placed behveen 1375 and 1460 
A*D* by Dr* Kane, And SrinStha Acfirya Cbdamani is placed by Dr. Kane between 1470 and 
1540 A.D. If al! these dates are accepted, then Kulldka who is quoted by SrinStha AcStya 
Ctld^ani, will have to be placed in the first or second quarter of the 15th century A.D. If 
this surmise is accepted, then thedateof KullOkabhafrcican not be fixed in the 15th century 
A*D, 

(2) As regards the silence of Sdap^i about the work of Kulluka it can be remarked that 
this argument is of a negative character. Besides, Kulluka also is silent about the works of 
Solap^. Hence it will not be proper on our part to attach more weight to this negative 
argument of Chakravartin 

(3) Here it is necessary to draw the attention of the scholars to editing of the Tthi- 
Viveka of Siiapani, by Dr S*C. Bannerji from Calcutta and particularly published in the 
Poona Orientalist Voi. VI, Nos. 3 and 4. The present author has edited the work SrSddha- 
St^ara of KullHkabhatta. In the 15th chapter of the Sr^lddha’S^ara, there are some stanzas 
Nos 22, 23 and 24 quoted from the Visi]iu Dharmottara Purona, The present author could 
not trace these stanzas in the extant Vi^nu-Dharmottara Punlna. These stanzas, however, 
could be found in the Tlthi'Viveka of SdapSoi^ Besides, the stanza from the SatcUapa Smrti 
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quoted by KulItSca in theSroddha-Sagara also could be found in tbeTlthi Viveka of Solap^. 
If this important piece of evidence is consideied, then one will not be far from the truth if 
one simply holds that Kulluka seems to have made adequate use oi the works on Dbarma- 
Sastra from Bengal and particularly Sulap^i^i. 

(4) As reards the fifty quotations from KullCka's cmmentary on theManu-Snuli in the 
Dandaviveka of Vardharrulna UpMhyaya^ it can be respectfully submitted as below* (i) 
Vardhamana UpSdhyaya is the pupil of Vacaspatimi^ra, the famous author on Dharma- 
Sastra from Mithila, V2Scaspatimis"ra is placed by Dr. ICane between 1425 and 1480 A.D. Ic^ 
therefore^ follows that the literary activity of Vardhamana Upadhyayai the author of 
Danda viveka, might have started either in the last quarter of the 15th century A.D. or in 
the first or second quarter of the 16th century. A.D, 

(5) Dr. Kane remarks that SulapMi, Rudradhara and VSeaspatimisra are more or less 
contemporaries of one another. The very fact that they have not quoted Kulluka indicates 
that Kulluka has flourished after them* 

(6) Kultdkabhafta in his Sraddha-S%ara has quoted Vacaspatimisra. He also refers to 
Gauda V^aspati in his SrSddha S^ara. These two references dearly distinguish \%cas- 
patimi^ra, the \vriter on Dharma-SSistra from MithiJa^ from V^capafci who comes from 
Bengal* It is worthy of note here that about Gauda VSeaspati, we know nothing except 
perhaps a bare reference to him. If this internal e\ddence is accepted, then naturally Kulluka 
will have to be placed in the 16th Century A.D. and possible as the contemporary of 
Vardhamana Upiihy3ya* 

{7} Incidentally, however, it must be emphasised here that MM* Chakravarti has not 
consulted the internal evidence tendered by Manvarthamukt3valli and SrSddha-S^ara 
quoting several Dharma-S^tra authorities, paurSnic authorities and grammatical 
authorities* His arguments, however, are purely based on the external evidence only* Hence, 
the present author is constrained to observe that the arguments of MM* Chakravarti are 
one-sided, purely based on the external evidence and completely displaying the studied 
silence about the Sraddha-S5gara. It is therefore, proper on the part of the present author to 
reject the view of Chakravarti with due deference to the profound scholarship exhibited 
by him. 


IV. Theory of MM.. Dn P* V Kane 

Dr. Kane has placed Kullukabhafta between 1150 A.D. and 1300 A.D. on the basis of 
the following arguments: 

(1) Dr Kane points out that Kullflka has quoted Bhojadeva, GovindarSja, 
Laksmidhara's Krtyakalataru and Halayudha. He is therefore, certainly later than 
1200 A.D. 

(2) Dr* Kane draws attention to the places from the Smrtitattva of Raghunandana, 
while Kulluka is either mentioned or criticised. It appears that he has mentioned 
Kulluka at least ten times as shown by I>n Kane. 
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(3) Govind^anda is Sr^dha-KnycVKaumudi stifers to KuLlilka's expLTnation on 
the Manu-SniTti 111,258^ 

(4) Candesvara in his Rlijrianiti-ratn3kara quotes Kulldka's eJtplanation of the word 
'Raja' on the ManU'Smrti VTLL 

(5) Dr. Kane also points out that in Kuliuka's Sraddha-S^gara, we have a reference to 
Frabhakara and Kamalakarabl'iajta (on KaJa and ICama being devatas) and in another 
place to Gauda'maithila’MayukhabKattah (which are probably marginal notes 
creeping into the manuscript or refers to authors other than Che well-known ones. 

(6) E>r. Kane also advances a negative argument that Kulluka is silent on the work of 
Jimutavihana. This is e>:plicable in two ways (1) Kulluka wrote in Kashi and (2) 
He did not write in Bengal 

EnimuwhoM of the Arguijjcjjt$ lyfDr, Knnc 

(1) As regards the first argument of Dr. Kane, there is on scope for any difference of 
opinion. 

(2) As reards the second argument of Dr. Kanc^ it can be respectfully submitted that 
Raghunandana who is placed by Dr. Kane between 1510 and 1580 has quoted passages 
from KuUOka's commentary on the Manu-Smfti. Tlic present author has great pleasure in 
pointing out that he has examined all the places relied upon by Dr. Kane and has observed 
that in the Smfti Tattvas there is no reference to the SrAidha-SAgara of Kullukabba^ta. This 
silence on the part of Raghumandana is very important. It further exhibits that he has not 
before him the SrMdha-Sagara of KulOkabhatta, possibly because it seems to have been 
written at a very later stage of life, On the contrary it is evident by this evidence, that 
Kulluka must have spent some part of his life in Bengal even after his Manvartha-muktSvali 
in Kasi or he might have become so famous by his commentary on the Manu'Smfti that 
Raghunandana was very much impressed by the same. 

(3) As regards the third aigument of Dr, Kane, it should be noted that Govind^anda in 
his Sraddha-Kriya-Kaumudi or Varsakriya-Kaumudi or Dana-KHya-Kaumudi has quoted 
only from the Manvarthamuktcivali and not from theSraddha-SSgara. Dr Kane has proved 
that Govind^anda is a writer from Bengal and at the time of his writing the Sraddha- 
kriya-Kaumudi, KullGka might not have dreamt of writing 5r<\lha'Sf^ara. If this line of 
argument is accepted, then it is further evident that KulliJka might have migrated from 
Bengal to Benares and from Benares to Bengal quite often. 

(4) As regards the fourth argument of Dr. Kane, it may be respectfully sumitted that 
Kulluka has quoted Maithila-Katn^ara in his SrMdha S^ara. This Maithila RatnZjkara is 
certainly Cande^ara who is the celebrated author of the works of Dftana Ratn^ara, Vi v3da 
Rahi^ara, etc. and he is placed by Dn Kane between 1314 and 1370, If this is accepted, 
then it is difficult to place Kulluka before 1300 A.D. 

(5) Now the question arises as to how a reference to the commentary of Kulluka on the 
Manu Smrti Vll.I occurs in the Kc^aniti Ratn^ara. It is very likely that this might have 
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crept into the n’lanuscript from the marginal note or some else might have been responsible 
for this interpolation. The other internal evidence of tlic SrSddha S^ara makes it highly 
improbable to place KuJIuka before 1300 A.D* 

(6) Besides, the way in whid^ the passage is quoted in the R^aniti Ratnakara from the 
Manvarthamuktavali on the Manu-Smrti VIl.l, shows some difference in the actual passag? 
of the Manvarthamuktavali as critically edited and published in the Bombay edition of 
Nimaya Sagar pness^ 

(7) In addition to this, the internal evidence of the SrMdha S^ara clearly goes against 
the external evidence relied upon by Dr. Kane to place Kulluka in the 13th century A»D. 

(8) Dr. Kane's fifth argument in respect of PrabhSikara and Kamal^karabhatta gives 
more stress on his imaginative power. He should have taken pretty care to see whether the 
passage quoted in the Sreiddha Sdgara is really available in the Nirnaya-Sindhu of 
KamalSkarabhatta. Dr. Kane states that there is a reference toKamalAkarabhatta only once 
in theSrriddha Sflgara. In fact, T have collected about six references from theSr&ddha SSgara 
making dear references to Kamalakarabhatta. Is it fair to treat £ill the six places as marginal 
notes? The present author makes bold to say that if all these six references are examined, 
then it simply shows thatKullOka has before him theNirnaya-Sindhu ofXamal^arabhatfa. 
If this line of argument is preferred, then it would be difficult to place Kulluka before 13<}0 
A.D. In fact, Kulluka will have to be placed after 1612 A.D. which is the dale of the 
composition of the Niroaya Sindhu as proved by Dr. Kane himself. 

(9) Dr. Kane also draws our attention to the important expression 'Cauda'^Maithtla- 
Maydkhabhaftcih in the Sraddha-Sagara of KuUoka, He further holds that either this is a 
marginal note or a reference to Mayukhabhaf jta refers to the author other than well-known. 
It is hard to agree with Dr. Kane on this point Here Kulluka states that the stanzas quoted 
by Gauda-Maithila-MayQkhabhaltSh, from the Brahma Purarjax are baseless or doubtful. 
If, however, these stanzas are traced to the original sources, one finds that the second line 
of the stanza is found quoted in the SrMdha Maytlkha from the Aditya PurSiia. In this very 
context, it may be further pointed out that in the Sraddha Candrik^p. 28 these two stanzas 
arc quoted from Aditya Furana as relied on even by HemMri. Possibly Kulluka may have 
before him some other manuscript of SrSddha MayQkha which is not now available to us. 
As the quoted text is found quoted in theSraddha-May vHtha, one can not make bold to say 
that this is also a maiginal note. 

(10) Besides, there is no point in stating that a reference to MayiilkhabhatJra is to some 
other author other than the well-known author NUakatiifha. Here the table may be turned 
against Dr. Kane by showing that in the long list of the writers on Dharma-Sfetra, there is 
no other writer known as Mayukhabhaffa who is other than Nilakanfha^ Dr. Kane has 
placed Nilakantha, the author of the 12 Maj^khas between 1610 and 1645 so far as his 
literary activity is concerned. If, however, the chronological order of the Mayukhas prepared 
by Dr. Kane himself is accepted, then it seems that Nilakantha has composed his SrMdha- 
Mayukha in or about 1617 or 1618 A.D. If this evidence is accepted, then it would be difficult 
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to place KuUuka before 1300 A.D. In fact, all the^ references to the important evidence 
lead one to the pointed conclusion that Kulluka will have to be placed aftei 1618 A.D. 

(11) Moreover, there Is no point in saying that KuMoka should have referred to all his 
predecessors in the field of Dharma-S^tra. His silence about Jimutav^ana also is not a 
conclusive evidence on this point Unless the other works of KuUuka such as Aiuca Sagara 
and \^vMa-Sagara are brought to light, one can not say that Kulli^a has not referred to 
Jimutav^ana. The scope of the commentary ManvarthamuktSvali is satd to be limited as 
compared to the nature of a digest work. Hence one has no business to expect fimutavShana 
in the Manvarthamuktclvall. 

(12) Kulldka has also quoted V^aspati Gauda at one place. A thorough study of this 
manuscript reveals that for some chapters KultCka has relied on Raghimandana's Sr^ddha- 
Tattva, for some chapters, he depended on Krt^'akalpataru-SrSddha Kand^^ It would be 
perhaps more correct to say that KuUuka has made the proper use of the SrSddha Tattva of 
Ragunandana. This helps us to moderate conclusion that KuUCika was aware of the progress 
in the field of Dhartna-Sastra particuLady at Bengal, principally due to his migration from 
Benares to Bengal and from Bengal to Benares. In view of the above arguments, one is 
justified in observing that the theory of Dr. Kane for the date of KuUuka is unconvincing 
and deserves to be rejected. 

Dr Moghe's Independent arguments 

(1) If, however, Kulltika is to be placed in the 13th century A.D. as suggested by Dr* 
Kane, then how is possible to explain the studied silence of the prominent writers on 
Dharma-Sfetra likeHemadri (1270 A.D.),Kamalakarabhafta (1612 to 1640), Nandapandita 
(1580-1630A.D.), Divakarabhaffa the grandson of Nilakanfha, Nilakanjlha (1615-1645 A.D.), 
Bc'ilambhatta Payagiinde (1730—1820 A.D.), Vaidyan^ha Diksita (1600-1686 A,D.) and more 
particularly Raghunandana (1510 A,D. to 15B0 A.D.) on the SreSddha Sagara of KiilJCIkabhaha 
for a period of 4 or 5 centuries? 

(2) Kss'inatha Up^hy^ya (1790-1791) has referred to the author of thoSrMdha SSgara 
in the plural number. However, the quotation of the Sraddha Sagara in the Nimaya Sindhu 
can not be traced in the extant manuscript of the Sraddha-Sagara critically edited by the 
present author. But a reference to Kulldkabhat^a in the Dharma-Sindhu, p. 568 can be 
correctly understood only if we place KullOkabhatta behveen 1530 to 1620 A.D. 

(3) kis further interesting to note that Nilakantha quotes KullOka as an authority in his 
Samsk^a MayOkha and Vyavahfira-Mayfikha and not in the ^Er5ddha-MayQkha. The very 
fact that he does not refer to KuUuka in his monograph on the Sraddha, supports the 
contention that at that time it was not written by KuUtlkabhatta and possibly the SrMdha- 
Sagara might have been written after the SrUddha MayOkha of Nilakaotha. 

(4) All the above mentioned advocates of different theories have not at alt consulted 
the references to Cauda Vacaspati, VseaspatimiSra, N^Syaoabhatfa, Maithila Ratnikara, 
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and MayukhabhaHta in the right perspective. 

(5) It would be interesting to note that the study of this manuscript Sraddha-Ssgara 
helps one to conclude that ICullCtka has revised some of his explanations already given in 
Ms Manvarthamuktavali particularly in comparison with the SrSddha-Sagara. Besides, he 
has also introduced a lot of Purva Mimasa discussion in the body of the text of the Srsddha- 
Sdgara as compared with Ms performance in his ManvarthamuktavaH. The stage of vevision 
shows tttatuiity of mind. 

In the light of the above discussion^ the present author has placed KullUkabhatt^ 
between 1525 A.D. to ] 620 A.D* He appears to have lead a long life like Dr. Kane and it is 
due to this that we hardly get a reference to his SrSddha-ScTgara in the vast range of Dharma- 
Sastra literature. 


KUTTA: a class OF LAND-TENURES IN SOUTH INDIA 

One of the most important problems faced by the administration in the early days of 
British rule in India was how to ascertain and distinguish the different types of land- 
tenure prevalent there. It was obvious that a great variety of rights existed by custom in 
respect of land, and when the government proposed to collect revenue it was essential to 
know from which party or parties it could be expected and in what manner and proportions 
it should be levied. The task was completed by elaborate local inquiries, but very little 
help was anticipated or received from legal textbooks in SanskriL which might have been 
expected to provide information upon so obviously fundamental a subject. But here and 
there details which throw light upon rnedieval practices are to be found in the books, and 
these seem to connect tolerably well with the results of the inquiries made during the 
nineteenth century. An instance of this seems worthy of quoting, not merely for its 
comparative rarity and for the juristic skill exhibited by the author, but chiefly because of 
the intrinsic inlercst of one of the tenures in question, which has a high curiosity-value 
and IS probably of a species confined to India. 

The most interesting of a set of passages is found in the ('Civil law 

section") of the gigantic digest calM ( c. ad. 1500-25) attributed to the 

Emperor Prat^pa Rudra Gajapati. Artha^tra-vidSrada VidyHiankdtra Dr. R* Shama Sastry 
printed this section in the Mysore Sanskrit Series in 1927, and the first extract is to be 
found on pp. 281-3. But since he did not abstain from printing some gibberish as well as 
some more or less obvious mistakes it is necessary to print a clearer version of the passage 
before proceeding to a translation. 

Towards the end of the subsection entitled Dattdpntddnikamf or 'Non-delivery of Gift', 
when he is considering the meaning of the prohibition of gift of sitnilinyddf-dravya, "assets 
in which more than one person has an interest, and the like', he turns to the general 
proposition that an owner of an inferior interest might donate the asset in question with 
the assent of the owner of the superior interest. This apparently unobjectionable theory is 
countered by an opposite argument to the effect that the owner of the inferior interest 
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could not convey more than the same inferior interest (if so much, of his own volition) and 
that the assent of the owner of the superior interest could not clothe him with a power 
which only the latter possessed in his own right. Assumingthat this last theory was sound 
our author was reminded of a practical difficulty There existed in his own part of India 
(Andhra-Orissa) a preculiar tenure called kutia. The tenant of the kuiia might, and perhaps 
often did, run the risk of forfeiting his tenure for breach of its conditions and/or—and 
here was an immediate problem—for transfer of the land to a third party Similarly the 
owner might wish to transfer his own title, but would this be valid? How was this tensure 
to be coped with? First of aU one must decide into what category of relationship it should 
be placed. Our author proceeds as follows: 

hkekutuSchi/o tyavaiiarah grlw-fc?cfrA#rAiirt ind-upacaydpnatjfati 

katittikasifa mayaivasodhavyav itipSriblia^ikassamasti,aparan ca hittd:hyo ttJiiia-svibJiimaitrdhva- 
daihikadikanj iat-krtam rijan at tadiya-grf^-k^tradina nivartya sajjf^odhya rtsfi cct 

grahitijvyam, nasti <xtt mSstv iti parbha^ikah. 

&a at kuttskkya upacaya-padi&hiapyas: tasyopncayakliya-itsribhil^ikatvett-iiitpiidftika-sviitva- 
sankramopikthitayi!, eiat-prakarane pilkiattakycvivada-padegopy^y-adhikitre "ntarbJiltva evtSsiv Hi 
centf maivnm, ptddannkhyam vivada-padam^ ^oiihya-moq/a-koti-dzfayavaiambanervt prAvrttam; 
s'odhyam abandhakant mout; mocyam sa-battdhakam gopySdi-prakriikajtt; evan dvi-prakitram 
rj^adilrta-klsyam vivSda-padam. Loke upacayapara-piiryaya-hittS-rdpasya dodhya-moqfa-rilpa- 
prakdrd-dvayasatnbhaviSt. kitt at rnadaue uHamarfja-gata upacayahj kuitatmaki^ tv adhawartia-gate 
Hi m tairltntarbhdi^a aupacayikasyett. 

apara Situh:—gopyiklitu aniatbitSvQ vdeya iti. Devadatta-krtarnSpi&arane jMe prakrta-vivade 
mocauiya-ui^ayatasli. kinttiyavaj-jwibtii^teya’pitr'kHyihkitrajyjsyadhi-riJpctja svi-ks^iH tan-mukfwm 
na vimocyatmm, upamyatta-saniskarasyadJjyapatta-kriyaiigaivcm tan-nwrttyd nivrttau pnwrftaim 
guntr aidtynttheyah pravayasah pratyutth^a ityady ttpamta-dJmrmattajn yffmj-jivanuvrttvs tan- 
Tnukhanopanayanasyapi ydvaj-jivdnuvrtti-vatt ntaivam, prakirtasyn vyavahdmsydhitfl-dravya- 
vi^ayatvd^bhdvdlj pratyuta piTk^ikdpAcayft-bhdra-sahtfatvikd ddbau tadabhdvdt, 
kuttakkyasyaupacayikasya ntadAtie ‘ntarbbdvayitujrt aiakyatvAf. 

datfApraddnike 'ntarbliJvo nydyyah, dattapraddnikan caturviditaii dAmmavalambydvati^tbatc: 
dattam adaftan dayatfi adeyan ceii ddtjanidTgad caturvidba ity uktani prdk, dattan dvividtutm: 
sopddhikan nirnpAdhiknn cefi, kuttstmnkan ddnant sopAdbikam iti k^ivA sopJdhika-dattfl- 
rdpatvettaupacayikasya tatraivATJiarbbAva iti raiiasyam. Dt^daitasyantdpAkaratpin tad^uddeda- 
prasakta-dcm-pitr'kriyA-knrar\aitf vA ui^ayi-krtya pravrttam aupacayika-vi^yan dattApradAnike 
*ntarbhiivati. 

This may be translated as follows: 

In practice we have a transaction known as fridhTn A man takes a house or lands and so 
on from their original owner and both the profit and the loss therefrom accure to the tenant- 
i.e* must be borne by himself, and there is a special contractual term to this effect. 
Moreover—the technical definition of this right proceeds—the tenant, with the aid of the 
house, lands, and so on, carries out the funeral and subsequent relious rites appertaining 
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to the original owner of the property and pays off the debts which he has incurred, and if 
any balance remains over he may appropriate it, while if there be none it cannot be helped. 

It may be suggested that this tufW ought really to appear in that section among the 
topics of litigation dealt with in this chapter which treats of Non-payment of Debt, where 
we deal w'ith the rights of mortgagees in posession for custody and other varieties of 
mortgagees, on the ground that the word ‘profit is employed in describing it, and therefore 
it possesses the character of a transfer of Property which is qualified by the technical term 
relative to profit But this is not so. The section on Non-payment of Debt proceeds upon 
the basis that there are two alternatives: debts to be paid and debts to be released. A debt 
which is 'to be paid' is an unsecured bebt, while a debt 'to be released' is a secured debt of 
the nature of a possessory mortgage for custody and so on; consequently the section called 
Non-payment of Debt has a double aspect. But in practice neither aspect of either sort, 
.seured or unsecured, is or its reverse. Moreover, in Non-payment of Debt the profit accrues 
to the creditor, while in the kuttx which consists in the risk of making a profit, or its reverse. 
Moreover, in Non-payment of Debt the profit accrues to the creditor, while in the kuttit it 
accrues to the debtor Consequently the party entitled to the profit cannot be treated in 
that section. This is my view. 

Others hold the view that the kuttH is comprehended within a mortgage in possession 
for custody or some other type of mortgage. In a normal lawsuit, when debts incurred by 
X are paid off, the question of releasing securities which he granted may well arise: but 
when land has been taken by way of security for the performance of ancestral worship to 
be continued as long as the taker's life lasts, there can fgr that very reason be no question 
of reasing the secu^it 5 .^ One might indeed object that this is quite comparable with the fact 
that in a sense even the rite of the thread-ceremony persists throughout life simply by 
reason of the life-long continuance of the duties proper to one who has been invested with 
the sacred thread, such as standing up to greet the teacher and standing up to show respect 
for elders, duties which persist in and from the moment when the thread-ceremony ceases 
and which actuaUy persist by reason of the cessation of the thread-ceremony, by virtue of 
the fact that that sacrament forms a portion of the rite which consists in the duty of teaching 
the Veda to the initiate- But this would be a mistake, since in the institution in question 
there is no suggestion of assets being mortgaged. On the contrary, since the tenure carries 
with it the Liability of a contingent loss—a feature which is absent in either kind of 
mortgage—it is impossible to include within the purview of Non-payment of Debt the 
party entitled to the profit in the case of a hitttl 

Inclusion within the scope of Non-delivery of Gift is, however, consistent with logic. 
Non-payment of Debt is founded upon a basis of the four-fold Gift. We have already seen 
that, 'The way of Gift is four-fold: "given", "ungiven", "givable",and "ungivable". 'Given" 
is itself two-fold: conditional and unconditional. If we assume the kuttci to be a conditional 
gift the mystery is solved: the party entitled to the profit is included in this section by 
virtue of the gift made to him having been conditional. When the party entitled to the 
profit is involved in any issue in which we are concerned with the payment of X's debts or 
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the due performance of divine or ancestral rites in conformit)'^ with X/s instructions the 
section to consult is Non-delivery of Gift 

From this passage we gather that it was a practice in otir author^s region and p>eriod 
for persons who were^ no doubt; in poor health or destitute of capital; and who had no 
sons or grandsons (legitimate or adoptive) or sons-in-law upon whom they could depend 
to work their land; to maintain them; and to see to the payment of their debts, the repoise of 
their souls and the maintenance of the necessary regular oblations to gods and ancestors, 
to give a part or the whole of their Lands to strangers (who should not be w^ithout the 
necessary qualifications in point of caste) subject to an undertaking by the latter to 'see all 
square with them' at and after their death. Of course, such a transaction must be a 
speculation on the part of the donee. It ts true that he is the owner of the land in all but 
namc; but its profits cannot always be anticipated correctly. He cannot be sure in advance 
how deeply indebted the original owner will be ?t his death, even if he can make a fairly 
accurate estimate of the annual cost of the religious ceremonies which will encumber him. 
If he decides that working the land himself is not the best course to follow, and wishes to 
lease it to a third party, is this consistent with his tenure? Our author says almost in so 
many words that it is not: for although he is owner by the conditional gift, the original 
owner, the donor, retains so much of his ownership as will serve to prevent alienations in 
fraud of the stipulations and to recover (vicariously. In the person of the donor's heir) the 
whole prop>erty for default in performing the conditions. There are thus two owners, the 
property is siifnib^ya, and the tenant-in-fcufffl (SKt. katitiika) carmot alienate validly even 
with the original owner's assent: the act must be that of the original owner himself. As for 
the latter, so long as the transaction is a gift, he cannot transfer his interest (albeit 
encumbered] to a third party. 

The conditional gift operates at once, and the donee can draw profits from the land 
donated without being obliged to wait for the donor to die and for the conditions to become 
binding upon him. Since these encumbrances seem remote, not being in vigour at the time 
of the transfer, and since the si^e of the pecuniary burden is doubtful and, while 
hypothetical, fluctuating (to however little an extent), grounds certainly exist for wondering 
why anyone should have supposed that such a transaction was a mortgage. It is at once 
evident that if it were a mortgage a right of transfer might remain with (he owner. 

Now South India and Ceylon are familiar with a phenomenon (which may be peculiar 
to that part of the world) according to which the sale outright of ancestral property is so 
obnoxious to its owners, however impoverished they may be, that they will go to any 
lengths to avoid it. When they cannot work it they lease it, and since the concept of the 
lease seems to have just missed occurring to the Northern Indian jurists of ancient times, 
probably on account of the historical priority of the concept of, and the astounding 
proliferation of the variety of, mortgages, what we should call a lease used to be given 
(subject to what is said below) by way of mortgage or under the guise of a kind of mortgage. 
The status of mortgagor neither was, nor is, corisidered contemptible or deserving of pity, 
and when the owner exacted a premium from his tenant as a condition precedent to the 
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iattcr's (xxoipation of the land^ he was content to think of this as a debt secured by mortgage. 
Mortgages properly so-called were in any case almost invariably possessory. What we 
should call a deposit to secure regular payment of rent or 'rent in advanced Indian jurists 
called a debt incurred by the owner on the security of his land, and the relationship of 
owner and tenant was described as that of debtor and creditor It was natural, therefore, 
for the Indian lawyer of the pre-British periods to think of every tenant as a mortgagee in 
possession, who might retain part or the whole of the profits from his tenure in lieu of 
interest on the premium (or mortgage amount, according to the viewpoint), and in most 
cases in practice, should the tenant have stipulated (for example) to pay over half the crop 
to the owner year by year for a twelve-year term, the lawyer would view the tenant as a 
mortgagee bound to make regular additional advances to the mortgagor upon the security 
of the land and its yearly produce. 

In the case of this kuitit, however, the condition subject to which the land was held was 
a condition which only in certain instances would be financially advantageous to the tenant. 
In those instances indeed he might be called aupacayika, 'the party entitled to the profit', 
and in this capacity he was indistinguishable from a mortgagee in possession whose 
advance upon mortgage had not been paid promtly but had been promised at and after 
the death of the mortgagor Our author quite properly notices that he will be a debtor if 
choice must be made from the alternatives, and certainly not a creditor Of course that fact 
that the amount borrowed (assuming the donor to be a borrower) was unascertainable 
until the death of the borrower made no difference to the validity of the comparison. But 
the risk of loss did made a difference. The tenant-in-^:Mf M stood a substantial chance of not 
'breaking even', especially if he had to maintain his own family out of the income from the 
lands. And where in fact he lost in carrying out his obligations (and he could be forced to 
carry them out on pain of forfeiting the estate) his similarity with a mortgagee broke down. 
He was in fact making one or more gifts in return for another; the land could not be a 
security in the ordinary sense of the word (for in taking a qualitatively unlimited interest 
in it at the time of the transfer he had exhausted its capacity to satisfy him); and there was 
no means by which the heirs of the donor could pay off the encumbrance and thus reacquire, 
or 'redcem^ the property': His interest was in effect what we should call an absolute estate 
subject to a condition subsequent, an estate defeasible upon failure to perform the services 
stipulated for by the demisor 

The present writer would be most grateful if any reader who knows of instances of 
such a tenure, whether it be from ancient, medieval, or modem India or in any other part 
of the world, would kindly bring them to his attention. 

If we had only the foregoing passage to rely upon we might be inclined to suppose 
that kutt^menat only a special kind of relationship between demisor and demisee, according 
to which the former made over the corpus of the property'' and the latter agreed to pay the 
debts and perform the relious rites required by the demisor. We should then be at a loss to 
account for the fact that the word kutts appears, in various forms, in modem Indian regional 
languages of the Peninsula without any suggestion that the transaction referred to has 
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either a religious object or the satisfaction, of the dcmisor's creditors as a normal component 
term. On the contrary we are obliged to explain how it is that the word, in whichever form 
it appears, is used to mean a lease, and apparently that kind of lease which obliges the 
tenant to pay in advance the rent for the season or period stipulated, or to pay at stipulated 
inter\'^als an amount previously agreed upon as the value of his tenure, while retaining all 
the direct income of the lands (or other exculsive right demised to him) for himself, without 
obligation to account to the demisor, though perhaps liable for (legal) w'aste. U is quite 
extraordinary that in Sanskrit legal literature no word for 'lease' has so far been identified, 
and no word has boon discovered in the printed srurfjs which could possible cover the 
type of transaction alluded to in the regional languages referred to above. One was ready 
to accept (as stated previously) that the Northern Indians, Aryans or sub-Aryans, had not 
inherited the concept of lease and that when it was reuqirad the previously emerging 
concept of mortgage was made to serve all the purposes that were required. But it remained 
to be marir'elled at that even in South India, where very substantial sections of the population 
have for centuries drawn their living from inferior tenures of the soil, no trace of a discussion 
of their legal position could be found in the texts. In fact the kwfMsupplies the key, 
and the supplies the general background as ivell as the peculiar details set 

out above. 

The passages are lobe found atpp. 161-6 of the edition of 1927 and their unique interest, 
legal and lexicographical, demands their republication along with the curious passage we 
have just examined. Ibey demonstrate that kuUfl, for all its absence from the Sanskrit 
dictionaries, was in the sixteenth century the word for 'lease', and they outline the juristic 
basis of lease as then understood. They go further, and point out that the word kwffJwas 
believed by the ancient commentator Bharuci to have been used to the si»rfi-w^riters 
Gautama and Visnu, and was expounded by him, Bharuri is believed to have been a South 
Indian writer, and his work {except for a commentary on Manu) has been lost for many 
years. It is fairly certain that his work on Manu does not include the matter which the 
Sarasvaii-vHasa copies out for us, and we are once again given cause to reflect upon the 
undoubted fact that the author of thatwork quotes more frequently than any other d/jnrirra- 
nibandha compiler from which are not quoted elsewhere. The crucial texts cannot be 
traced. This casts some suspicion upon the genuineness not merely of the references to 
Bh^d, but upon the whole discussion, since if the texts of Gautama and Visnu which are 
relied upon are indeed spurious the technical s'astric quality of the passage is negligible, 
and it will not suffice to pass the blame on to BhSruci. On the other hand, the practical 
importance of such a discussion in a work specially commissioned by one of the great 
emperors of the eastern half of the Peninsula, a work intended for use,, and doubtless 
gaining wide notoriet)^ in its own day, cannot be underestimated, and it is for this reason 
that the present writer feels encouraged to offer an explanation (however far-fetched it 
may seem) for the curious fact that the discussion hangs upon texts which cannot be traced. 

There is good reason to believe that Gautama's text was received in a fuller form than 
is now extant; the same may well have been the case with VLsnu. Bhdruci, whether in his 
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researches on Mcinu or in an independent work on Visnu, would have had material available 
to him which was in many senses more antiquated than was available to the commentators 
and digest-writers of the twelfth century and after. Flis texts of Gautama and Vigiiu may 
well have been pruned before transmission to later centuries, and it was always a 
permissible practice to eliminate sQtras which could not bee>cplained in a sense agreeable 
to current authorities—a practice which was much more common before thes/Hff is acquired 
almost superstitious authority. Bhdruci was at least eight centuries and possibly almost a 
millennium older than the compiler of the Siirascwti-rt/lAsij; his work was very lengthy and 
detailed, and such works were doomed to comparatively rapid extinction. A copy was 
avaiLiblo (?at second hand) to VijnUne^vara (c- a.o. 1125), but not to VaradarSja (C, A.D. 
1200) nor to Devanna-bhatta, the author of the smrti-candrikS (c. 1250). In fact, the 

s(irasvati-vil^ is the only work which makes constant, and obviously first-hand, reference 
to that ancient and valuable autoritv. 

A reason why these te>cts of Gautama and Vi^qu, though present in Bh^nid, should 
have dropped out of their original collections may not be far to seek. It has long been 
suspected that Gautama was a SN/ffi-writer patronized chiefly in the South. The reference 
to the kuttit mAy have been inserted into his text, a$ doubtless other insertions were made, 
during the period w’hen his text was far from settled and he was being acclimatized to the 
South. 

Northerners, who could for long claim an exclusive right to determine the genuineness 
of smrti-tGxts, could not understand what this tuff if was, and ejected the supposititious 
siffm. The same may well have happened to Visqu, but there an additional inducement to 
reject the texts was present. As we shall see, the tenant in a Vithout-profits' was 
allowed the benefit of an implied term in his contract that one-quarter of the profit over 
and above the rent due or paid in advance belonged to the tenant. 

This provision may well have been satisfactory in the ninth century A*D., when perhaps 
the pressure of population upon the land was much less heavy than it afterwards became, 
but would have been inappropriate in an age when the landlord could afford to insist that 
all losses should be borne by the tenant, and would exact a rack-rent, while the best that 
the tenant could do to protect himself was to stipulate not for a fixed rent, but for a share in 
the income, whatever it might turn out to be. In a tenants' market, at a period when, as we 
shall see Bharuci saying, the motive behind the institution of kutta was to enable the owner 
to obtain some income from land which he could not farm himself, it was natural that the 
owner, desiring to secure good farming, should sAy. Take the balance, if any, for yourself. 
He might well feel inclined to approach the matter from another angle, to demand all the 
profits beyond a fixed amount, but to fix that amount high, and to stipulate for a generously 
low rent. Visqu^'s implied term served to encourage good farming in a tenants' market, 
and protected owners who were in no position to stipulate for a high nent. But in a landlords" 
market the tenant was not able fro beat down the rent stipulated for, and the possibility that 
he would be left with a balance after meeting his own expenses ivould be remote* If then 
the law demanded that three-quarters of the net income also should be handed to the 
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landlord^ the economic rent would become almost impossible to since it would be a 
pure speculation what the tenant's quarter might amount to. Hence, the offending parts of 
the smrtj if not capable of being interpreted into innocuity, suggested their own deletion^ 

At pp. 161-2 the Sarasvati-vildsa was discussing the effect of an Usedha, a word which is 
often transalated ^arrest', but which also means 'attachment' (pending trial of an action), 
and had been commenting upon the question as to the proper reading of a text of N^da 
on the function of this process, when reference to the kutiil m quite general terms is found: 

ato Bhdruci-Vifdkhydrtajn cva samyakf Vi^tjii-ijncatidmirQdhiti}dtt naiiv evam ayitklamr Vi^nu- 
vncfltidnuroiifMiitviit; talMai Vi^twh 'dseddhuhpiuilameiHlscdhya'iti — tmivam.bha'Viitil l^iisyain- 
tdlparyapanjndnSt. tat-idtporyaji Ut UkliitdsedhiU phaldscdhanott} boinvat, sarvc^i^n^ 
pftrt/d'ri/iflfli a?a pravrtieh, phddscdlia-^ratie tat-pUrTfa-kdd likfiitddyds&iitd aproayojakd eveti tat- 
prdbalya-jttt'ifmndrtluihfdt iad-vacanai^yti iti, tathdca Gatdanja-sjliraftj yhati:isedfi<jfj kauttikfl-vaf 
Hi, tasydrthovivt'to ntbandho-kdrctm—(ttrn dvitiyilrtfjc kauttikah knttd-jivika}i,yathd{&L*dha- 

cvam sarvatra pitalmii cvdsedhn-ifi^a iti, yathdkaidtiknh kiittd-kdrenagrhiia'VyavahOresu 
phoh-svikdrn-daiedUah htrtavyn iti. phaifl-svikdrtiHiti^ydni phnhni evdfidihyttitt, na &vti-rt7piJtJi iti 
fdfparyam, kautfikn-grahatmt tit kutid-vi^ye ifara~vyavijftdrn-z?at pilrvu-kdidsedhd na sntiti, kintu 
kitttdydm phtilatti tivdscdha-vi^yi^ iti idVdn-TTidtrtt-viic^-jndpdndrthdJfi ity avagantavyatn. 

This may be translated as follows: 

Hence the explanation of Bh5rud is correct, since it is conformable to the text of Visi^u. 
If you reply that this solution is unsatisfactory, since it does not actually conform to Vi^nu's 
text, and because what Vlsnu says is. The income alone belongs to the attaching party 
after his attachment', 1 must disagree: for you have not really grasped the meaning of 
Visrju's text. Its meaning is, on the contrary, that an attachment of the income takes 
precedence over an attachment by written notice. Naturally, since all such proceedings are 
instiuted with the object of obtaining access to the profits. In other words, the purpose of 
the text is to inform us that where there has been an attachment of the income prior 
attachments by writen notice or by other methods arc quite useless, on account of the 
greater efficacy of the former method. And Gautama's silirOf 'Attachment of income occurs 
as in the case of a kauftika*^ is on the same point. The author of the Digest has explained its 
meaning as follows: 'Here the ending vat ("as") is to be understood in the accusative sense* 
Kauttika means a tenant’!n-/rwf/<T, that is to say one who may be the object of an attachment. 
Thus in all cases it is the income which is the object of attachment. For exarnple, a tenant- 
in-Zn/fM may be subjected to attachment by way of interception of assets accruing over and 
above the amount stipulated for in the terms he accepted with his tenure. Similarly in 
every sort of litigation attachment is to be made by way of interception of the income'. The 
expression 'by way of interception! of the income' implies that income alone is to be attached 
and not the actual corpus itself. But the expression kauttika is to be understood as brought 
in to convey this distinction alone, namely that in the case of a kutid there can be no prior 
attachments, as would be possible in other types of litigation, but in respect of a kuttd 
nothing can be the object of attachment but the income. 
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Although this passage does not tell us more about the meaning of the kntt^ than we 
know already {from the passage dealing with the question whetlier a mortgage or 

a gift), it was perfectly rational to e?cplain that where a tenant does not own the corpus, 
and becomes the defendant in an action, whether brought by his landlord or a stranger, 
the latter cannot obtain an attachment of anything beyond such portion of the income as is 
left over when the landlord's rights are satisfied. Tn our kHfW for payment of debts and 
performance of reglious rites, the part of the income available for attachment will be that 
over and above the cost of those two quast-charges upon the property Much more light on 
the central concept of kuita is available from a passage on pp. 163-6, where the compiler 
digresses into a discussion on a t^deed as a document of title, and its evidential value: 

KiitMekfm-bah-vicifrah, nami likhitMinfttt} prSmdt^yam Sgamn-nirCpaija-ilviJrH, 
tai-prSiiJdrt^yavf^ praslthih-mUlatayd dr^han rui bhavnti, SgamUs tu ke^ncin mate sapta, tathdea 
smrtih 'sapta vittdgamil dhanttyH' Hi, CautamddiitSnj mate tu riktha'kraya’Sajjivibhilga- 
pangrahadhigama-praiigraha-mrveMayo '^ta-vittitgamd iti. Bhifradvilja-mate ttt parivt^tter api 
vittdgama-rupntayS nigaditfltvM iayils^lmn tjava-viiitTgami:^jj^ eic^Hai madhife kuttakdra-kdrita- 
paribJiiS^itMtuisydpangatian^id dgama-prakitra-ninlpaiiSs 'akta u knttit-kkii-asya 
cw daurbalpam prSpimn, 'arr^fgamm tu yo hHimktehahdnyabda-iatitytyapi, cora-darjd^na fflir; pitpan 
dartday^l pTlhim^patiU" iti smrteh, i^amit-^ntiyityabhuideh pramdfui’kotMuvcii'i^idtvah pmiiyatc, 
yat tu bhogSgamayoh sibnyanj Bjitaspafi-vaatnUt pratiyaic: iat tu kevala-btiukierdaurbalyayrtitpana- 
parataya na viruddliam, tathut ai ‘bhuktyti kevalayd naiva bhdmi-sjdditjm avltpuuyiti, 

dgamettHpi s'uddheufl dvubhi/ilif} siddhim ai;ifpmfy^\ tatftiJ ca Vyiisalt *ssgamo dirgha-kulas' ca 
niscchidro 'nyaravojjhitah pratyarthi-$aiinidjiil)fta$' ca pattedngo bhoga kyate* iti, atra 'paacaago 
bftoga i^yata' iti vadann ckdtiga-vaikaiye 'py apr&mdtiayam hiiogasyeti dars'ayatity uktarp prak. ata&* 
i^ama-niriipaiyc tad-abtdtm-pratiid; mdla-^uddhy-ab}tltui& iud-gamaka-pra}ti(tt}a-ddr4by?d>\dtt}a iti, 

atrocyate, tiwrif panhhd^a itpi i>ift^rtrnfT eva, yntidt *iklhih pratm^yed dmpme dhane yadi ua 
mok^yale* ity alra dUarn-dvaigunya-nihai\dhana-parihha$il vittdgama-madhye 'parigarjitu' pi 
$opikthikam svaivam avagamayatili Vijntiaei-varah. Caudrikd-kliras tu dtiam-dvaiguijya-paribiiS^ 
pQrivTtii-t£[pcpa tila-vrihi-vinimayavat svaMpddakcty aha. Vijudnedvara-matSualamhanerja 
panblrd^dyilvUcika-dSullntargatatayii Bvaiifitpikiakatvam a&ti, aupitdhika-sthale *py upitdhi-tiivrttau 
svatvasya drdJmlVtV: tathuhi k^tnldes tasmitd etitvad diuimm asmabhyar; diyatam avas'kfait 
grhyatOin iti paribhit^itySm awii^ta-dravye svatva-nwrttib iJara-svatvdpatti-paryautdbhavaty eucti 
drdynte, athavtl Bhitrucl-ma tiwaiam ba uena rr ttitkilTH-kiirifa-pariblul^itva^i ambhita - frjdnasibi - 
ddnMaiayS svatvitpddckatvam fjaribhS$iiyits samasti 

jtami ${itikalpfi-wiltrdt svaivart notpadyat, kin tu sankaipat svatvatu svaiv<itpatfii tv 

arjafidd eveti dharjib-jana-naya-siddijatvdt iad-vyitkopo mdna^ika-dibjdntatayilparibhs^ityds siwfuii- 
iietutvoktitv iticct, mainvam, yadidhajjdrjana-nayas 5 miv£^jiiya-!ictu-m£tnasika~kriyahdi sy^t tada 
yati do$a}} prildu^yilt, m ai tathllsiHitvitpitya-hetuh kvacit sankaipab kvacin uwlidtakadir ity uktam. 
atad ca tasyupy adhikararjasya iattkika-vyavahilrfliiurodhUayit swtvasyttpi Jaukikaivilc ca tasyifpy 
adhikaramsya iaukika-vyawfjdriirjurodhiiayd ^vatvasy^i laukikah^ik: ca yathd hke tathd 

svikartavyam, kuttudi-vyavahilre mituasiki kriyaiva svatva-hdur iti sarnmatajrj JaukikdntSm, tathil 
ca dxiyate, bahuio baitavah KityasMi k^ctrddikau deia-gritmfkiikam kuHdrkarepa grimantaU 
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pi\k^ikii-p{iCa^fl-blii^a-sahi^tytvo rffs'i/wnff, tatm gri^t^i-k^trikli-de^^}/-upadta-p^ib}ill-^iks'dravye 
te^}} vyavaJi^lnttilm svUtnxfan) vtd^ia em, sa cHgamas SiJdhiyibi evn. nanu kittiH-kSretfa gikita- 
dravxfe upacayo vidyate cet tarn iipacayatt kuitd-pmdittHra utiama-padUbhilapyifs suihtrvanti 
parid^yante ai, maivam, yadi kauttihjs tvapacaya-bhdra-sahi^tjur na bhavet iadil*py utiaittasyilpy 
itpacapy&pifija-saki^niitmii t\a syeft. kiJuttikaitHi-pTasiddhir yif varuddlta'blioga-praddttSfi-yathd- 
kiiTana-mtlla,atacuoktani Vi^ijuTJd'kauttiko'paajya-btii:ira-sahi^rpiruttairias tilpacayltpdya-saht^Tiur' 
iti, atm BhSrucih: kutiopapvi kauttikah; kutta-pradatottaiuh; kutt3-ttitim g}'ha~k^tritrdttta-gritma- 
de^^kii-paddrtfia-samfrddiia-pfjabi-prSpty-artfjiim yasmai^kasmaicid vyavahifrirje tad-grfi^idi-paddr^ 
t}i{i-jiSa-sand/bjn»i iti. $artdSaatt ititrna$aitjyag-dibianrta btiavatimip^kihika-diiiui-rupatvilt hittdyiiif 
api ill satidUmn} bandhanam, uttamasydpy upacayd-nangi-kdrefjakauttika em bandhatja-mpatvitt, 
sauddiiankuttciy upaairyaic.sandittian nilnta tyilga^niMram Uikccit.atrifyatt} vjs'cah:yady aiiayoh 
kautti-kottamayor viSdyate samayah ^upaatyas' con timyottawctta sodhavyah apacayas' cet tvayil 
kauttikena sitd-^havya* iti, todit san^vid-atiumiratje upacaye vidyaittdne 'pi Vi^t)u-v{fcandfiu5drt:ita 
pdda-ndtrppacaya cm ^vittnyam' iti, atra BiidrucUj: so 'yam iqiaatyalj kuttittali; p&da-mittmn cct 
tasminn evopaatye uttama-niaitasii wiart upacayan kaidtiko giknita, anyadildya-nddayos svdmy- 
adhiuatvam, na tu kauttikasya; padddhtkyacva svdmydt tasyctismaraii. tails tasminpdda-miUropa- 
cita-dravyc uttauuisya svatva-nivrttiii paraszHitvdpatii'paryanilSbtuivatiti ii^paryam iti, ayam d^ayah: 
mdnasikaai npiddaan tydgatmakant svafvif^iddakam iti Vai^navam matmn iti, uttajna-tnnnasd'yani 
kniittika imam jtpacayan g^ktidlv iti mdaid BJidrucittdydvaty upacih drvye uttamaAya niibtasika- 
tydgah tdi/aty api Vaistmvaai pi^am iti matam, tato tiytmetJa tia btmvitavyaiu iti, atra 

kecid dtinb: atjcnaiva 7iydyena kittidydi} apacayc vidyamibie 'pi pdda-mdtram uttamcna sodluivyam, 
tato tiydnatj ddrata cva, tatrik^hikam aicchika^n iti Viftm-vacat\asya fdtparydrlfta iti. 

This may be translated as follows: 

A discussion of the value of a deed of kntld. You may well |>oiiit out that the evidential 
viilue of deeds and other documents is derived from their capacity to declare title. In the 
absence of title the evidential character of such materiEil is open to challenge^ for its very 
foundation is of the weakest. Now according to many authorities titles are no more than 
seven in all. A smrti tells us, "Seven acquisitions of wealth are consistent with dftarma'. On 
the other hand, Gautama and others l^lieve that there are eight ''acquisitions of wealth' 
namely inheritance, purchase, ptirtition, garnering, finding, acceptance, wages, and soon. 
Yet BhAradvdJa believes that since even exchange has been pronounced to be a type of 
'acquisition of wealth" we must include it, and so we have nine "acquisitions of wealth". 
The subject-matter of the terms stipulated by way of a kuttdis not enumerated amongst 
these nine, whence it appears that a deed of kutt^ cannot possibly declare a kind of title, 
and we are faced with the fact that neither it nor any oral evidence depending from it can 
be of the least validity! Moreover, a sntrfi says. The king should punish with the punishment 
appropriate to a thief one who enjoys an object without title, even if he is able to point to 
possession for many centuries'; and thus we know that pssession devoid of ritle is not 
included among the alternative permissible types of evidence of title. As for the text of 
Brahaspati which gives us to understand that possession and title amount to the same 
thing, it does not contradict the point raised, since its intention is to inform us of the 
invalidity of ban? possession. Brhaspati says in fact, "One may never attain certainty of 
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tenure of land by possession unaided; one may attain certainty by both^ if his title is clear', 
And to the same effect VyAsa says, Tossession prevails if it be five-fold: accompanied by 
title^ of long duration, uniterrupted, free from the adverse claim of others, and in the 
presence of the opposite party'* And it has already been shewn that, by the use of the 
expression, 'possession prevails if it be five*fold', he explains that if possession be short in 
respect of even one of those qualifications it has no evidential value. Consequently, when 
it is proposed to declare a title, and the fundamental contention is open to question by 
reason of our knowing that such a title is non-existent, there can be no validity in evidence 
tending to prove such a contention. Such might be my objector's aigument. 

But my answer is as follows. There are occasions where a contractual term amounts to 
an'acquisition of wealth', as for example in the text, 'A mortgage may perish if it be not 
redeemed with the double amount', where, although the legal term charging the land 
with double the mortgage-amount is not enumerated among the 'acquisitions of wealth'n 
Vijn5n(rfvara tolls us that we are to infer a conditional property. On the other hand, the 
author of the CandrikA has said that the legal term of the doubled amount is a means of 
creating Property because it is a variety of exchange, like an exchange of sesamum for rice. 
If we rely upon Vijnaanes'vafa's Wew, the legal term is a means of creating Property because 
it is an example of an oral gift. For in a case of a conditional transfer Property is validly 
effected upon the performance of the condition. So in examples like, 'You must give me 
out of this field (etc*) such-and-such an<amount, and the balance you may keep for yourself', 
or, 'You may take such-and-such goods and pay this debt, and the balance you may keep 
for yourself', it Is evident that there is a cessation of Property persisting up to the production 
of another's Property. Alternatively, relying upon Bhlrud's opinion, the contractual term 
does indeed possess the capacity to create property since it ends with a mental gift 
dependent upon the term stipulated for by way of the kuttut. 

You may object that by intention alone Property is not produced, whereas by intention 
Property ceases^ The principle of acquisihon of assets is established in the terms, 'Only by 
means of acquisition does Property come about', and accordingly this rule would be 
contradicted if we were to declare the legal term we have been discussing a cause of Property 
on the ground of its culminating in a mental gift* But this is not true. It has been pointed 
out that if the method of acquiring assets were merely the mental act causing the cessation 
of Property tha t difficulty w'ould be greatly weakened, and it would not be the case thc^t a 
cause of the cessation of Property might be seen at one time in an intention to dedicate, for 
example, and at another in die commission of a grave sin and the like. And so, since even 
this chapter of the law observes conformity with the world of practical affairs, and since 
even Property has a purely practical character, what is observed in practice must be accepted 
by the jurists. That in a transaction such as the the very mental act alone is a cause of 
property is agreed amongst all students of practical affairs* And this is what is actually 
observed. Very frequently a great number of K^asthas accept fields and so on, or a District, 
a village and so on, by way of kiiitSf and are observed to bear the risk of a contingent loss. 
In such cases no one doubts but that there is Ownership on the part of these businessmen 
in any profit accruing to them from the village, field, District, or whatever it may be, so iar 
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as is COTcred by the legal term in question. And this title is beyond dispute. You might 
reply that if in the property taken by virtue of the kuttit a profit results, the demisors-in- 
kiittSf who are known by the name uttatfia, appropriate the profit to themselves and are 
commonly observed lodo so. But you are wrong* If the kduiijkn were not willing to undertake 
the risk of a loss, the tHtanui would certainly not undertake the risk of a diminution of the 
profit. If anything is established about the status of a htuttikn it is that it is founded upon 
an exact compliance with the mode of transfer of a strictly limited possessor)'^ right It is for 
this reason that VistiiJ &ay&, 'The kauttika is tiable to suffer the loss, while the utiama is 
liable to suffer a diminubon of the profit'. Here Bharuci explains, 'One who lives on a kutts 
is a kauitika: the demisor-in-^kutta is the uttama; the word iwitJ refers to the sijndiftta to any 
second party of the items consisting of the demisor's houscj. field, garden, village. District, 
and so on for the purpose of realizing the whole income therefrom'. The word sijnddm 
does not equal Sflmywg ddna ('a full and entire gift'), since the kuUd has the quality of a 
conditional gift, but means 'binding'. For the fcuff/lhas the character of a 'binding', at any 
rate from the point of view of the in that the uttitma does not acquire the profit 

Binding' is used metaphorically for the JtufM itself. There are some, however, who take 
sandibui here to mean no more than 'relinquishment'. 

But the following distinction should be observed: if the agreemerii between the two 
parties, namely the kauttika and the idtamaj is this: 'If there be any profit it is to be taken by 
me, the uttama* but if there be a loss it must be brone by you, the kaultika'; then should 
there be a profit after the terms of the contract have been performed, the kauttika actually 
has Ownership in not more than one-quarter of the profit, in accordance with a text of 
VisoUn Vis[^u says, in fact, 'The kauttika has Ownership in the profit only to the extent of 
one-quarter'. Bh^j^rcl comments: "The purport of the sjuffi Is this: the profit referred to 
here is that realized from the JtufM; if this amounts to no more than a quarter the kauttika, 
by virtue of the uttama's intention, may take this ^profit" in that prfit; but as to other 
circumstances both profit and loss would accrue to the Owner, and not to the kauttika; for 
as to the excess above the quarter the Owner has the ownership. The meaning is that in 
such cases there is a cessation of the Property of the ilttaum persisting up to the creation of 
the Propert}^ of another in respect of the goods which represent the profit of not more than 
a quarter'. What this amounts to is that according to Visou's opinion even a mental gift 
has the character of a relinquishment any may pnsduce Property. When Bharuci says that 
according to the iittit7na's intention this^^i^fhkd may take this profit, his opinion appears to 
be that Vlsnu's 'quarter' is the Propertj^ arising in so much of the goods representing a 
profit as the mental relinquishment by the uttauta covers. Consequently we are to 
understand that it cannot arise in less than a quarter. Some object that according to this 
reasoning if the kutta produces a loss, a burden not exceeding a quarter of it ought to be 
borne by the uttama. Consequently the full meaning of the text of Visnu, they say, is that 
w^hile a falling-short is totally excluded an excess is optionaL 

From these fragments, introduced into the work in different places and with totally 
different motives, we are able to piece together the basic concept of the kuttS. The owner 
most commonly offers to a stranger the right to work a piece of land (or some other source 
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of income) and to keep all the income for himself, and the stranger argees to pay the owner 
a premium, which he has carefully calculated by appraising the probable productivity of 
the source in advance, as a consideration for the exclusive right in question. The period 
might be as long as a season, or indefinite subject to an implied right to no\'ate the agreement 
should conditions alter markedly. When the premium demanded is very high, or if its 
payment is deferred and Its amount is not capable of exact compulatton,^ the possibility of 
the tenant's suffering a loss is worthy of consideration. If the premium is low, as might 
have been frequently the case in early times, a large net profit to the tenant might be 
regarded as inequitable and extra coniractum. Thus, the owner was legally entitled to claim, 
in the first situation that he was exempt from liability to repay any part of the premium or 
to suffer a reduction in the amount of the unpaid premium if any; and in the second 
situation that three-quarters of the net profit {or according to Bharuci the gross profit) was 
due to him over and above the premium. In this way the owner was amply protected. The 
tenant's rights in (he kuttd were confined to the profits. If the agreement said nothing 
about profits, they were all his; if the agreement said that the owner was to have all the 
profits, the latter could demand no more than three-quarters of them (howevercalculated). 
But if the year was bad, or the sub-tenants (if any) dbdurate, or for some other reason the 
tenant was unable to recoup his initial outlay by way of premium, should undertake a 
liability' to bear a quarter of the loss. To this view the SflmscMri'-ufffei lends what is plainy 
somewhat qualified support, commenting that whereas the tenant can be sure of keeping 
a quarter but not less than a quarter, of any profit he makes, he may be able to call upon the 
owner to assist him to tlie extent of a quarter in the event of a loss, and the owner has an 
option to assist him still further, as Vistju's text might suggest, just as he has an option to 
allow him to retain mote than a quarter of the net profits, if any. 

The first passage dealt with a peculiar type of demise for payment of debts and religious 
duties; the last very plainly deals primarily with govemement revenue-farming contracts. 
Yet it is clear that the same features of absence of Onmership in the tenants, the restriction 
of their rights to the income pending the non-performance of the conditions, and tl’ie 
speculative character of the undertaking, are present both in these and in the intermediate 
specimens which approach a moder farming-lease (where, however, legal relief against 
loss is not available to the tenant). 

It seems that a case could be made out for a greater juristic matiirity in the sixteenth 
century amongst the South Indians, than amongst their Northern colleagues, who not 
only do not know of the kuttil but also fail to tell us what are the essentials of any sort of 
lease, though they must have been familiar with many of tl^em. 


KASYAPA: ETHNO-GEOGRAPHICAL DATA 

The Kasyapa Samhita or Vrddha-Jivaka-Tantra is a medical treatise, chiefly devoted to 
diseases etc., of children (Kaumarabhrtyam Section of the Ayurveda). The treatise, in its 
present form, is not later than c. 300 A.D., and incorporates in it, earlier portions and tradi¬ 
tions of the original work of Vrddha-Jivaka, who, if he is the same as Vaidya Jivaka, the 
contemporary of Buddha, can be assigned to c. 5 century B.C. 
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That the original author of the Kasyapa Samhita must be Jivaka, the contemporary of 
Buddha^ is supported by the fact that he is known as "Kumara-bhicca'^ in Buddhist tradi¬ 
tion. He was so called because he was reputed as an authority on the "Kaumarbhreyam'' 
Section of Ayurv'cda. And w^e know that the available Kasyapa Samhita is a work on this 
very section. We should^ therefore^ have no difficulty in identifying the author of the 
Kasyapa Samhita^ 

Tlio text Was re^dited by one ViliSyd who says that he obtained it by the grace of Aitayasa 
Yaksa (vide^ Kasyapa Samhita, p. I9I). Obviously this is a reference to Anayasa Yaksa, the 
City-God of Kausambi in the Vatsa country referred toby the Buddhist text Mahamayuri 
and supports the conclusion that the text handed down to us dates from c. 3rd century 
A.D, 

Age of the Kasyapa Samhita has been discussed by Pandit Hemaraja Sharma who 
places Jivaka^ the original author, in a much earlier age. But Shri Durgashankar Shastri 
seems to be right in identifying this Jivaka with Buddha's contemporary of the same name- 

Kasyapa Samhita is full of interesting data; some tantric evidence the reference to 
Matangi Vidya, etc., was discussed earher by me in IHQ. Vol. XXIX, No. 3, September 1953, 
pp. 260 ff.j while the reference to Toys in the same work has been discussed in the Journal 
of the M. S* University of Baroda, Vol. V, No. E (Marche 1956), pp. 1-5. The references in Kas. 
Sam. to Bala-grahas and the origin of Sasthi, etc. have been discussed by this writer in a 
paper on Harinegamesin in the Journal of Indian Society of Oriental Arts, Voi. XIX, for 
1952-53 (published in 1957), pp. 19-41. The text contains some interesting geographical 
data which is discussed below^ 

There is a section containing references to different countries and the dietary habits of 
the people in those countries. Unfortunately the text of K. S. is not fully recoi-^ered, the MS. 
is incomplete and of the Dcs/t-Sfilntyadhyityitj which is chapter 25th in the Khi/i73thatja of the 
K. S., only 14 verses are preser^'ed. The physician must know the diet of the people of 
different lands before he begins their treatment, since without a knowledge of these facts 
dkitsn cannot be started. A question is put to B/taytimtt Kasyapa about these facts and Kasyapa 
first takes up Central and Eastern countries and begins with the Kuruksetra. 

Now, according to the printed text of the Kasyapa Samhita, quoted above, KuruAsetra 
is one hurxdred yojanas from Madhyadesa (verses 4-5), People living in the Madhyadesa 
enjoy taking (diet containing) all the six Rasas or flavours (katu, amJa, tikta, etc.). They are 
fond of eating, more than-once, and partake of bhaksya (fruits etc. which can be cut with 
teeth, lehyti preparations etc.), bfiojya (Hg/ti diet, breakfast etc. which is not a full meal) and 
amta (cooked food, meat etc.) 

Kuruksetra, according to the text as it is printed, is thus outside Madhyadesa. Now the 
Kurti was known to Panini (IV. 1.172) as a janapada and a kingdom. Ho also mentions 
Hastinapur ( VI. 2, 101} which was its Ciipital. As Dr. Agrawala writes, ^'The region be¬ 
tween the triangle of Thanesvar, Hisar, and Hastinapur was distinguished by three differ¬ 
ent names, fCuruksctm proper between theGanga and Yamuna with its capital at Hastinapur, 
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Kuriljangala equal to Rohtak, Hansi and Hissar, and Kiintksctra to the north with its centre 
at Thaneswary Kaithah Karnal. The Kasika mentions all the three as geographical 

.Madhyadesa is described in the Dharmasutras ot Baudhayana as lying to 

the east ot the regiomvhere the river Sarasvati vanishes to the west of KaLakavana, (a tract 
somewhere near Prayaga), to the north of Pariyatrii and to the south of the Himalayas. 
Manu defines it as extending from the Himalayas in the north to the Vindhyadesa in the 
south and from Vioasana in the west to Prayaga in the east. Thus Kuruksetra should be a 
part of Aryavarta or Madhadesa and not outside it, I would like to emend the reading of Vh 
5b as Kuruksetram Madhyadese yojflititnauf $£tt(itray{im. 

The Purvadesa or Eastern India {India to the east of this Madhyadesa) includes ac¬ 
cording to K. S.y Kumara-vartaniy Kativarsay Magadha^ the great rastra known as 
Rsabhadvipa (sumaharastram-rsabhadvipam), Faundravardhanaka, Mrttikavardhamana, 
Kavata ( Karvata according to Ft. Hemaraja Sharma, Intno- p. 137)^ Matangay Tamraliptay 
Ciraka (emended as Cinaka by Pandit Sharma, ibidem), Priyangu, Kausalya (Kosala), 
Kalinga and Frsthapuraka. ( Kaljnga^PrsUtapurakam-XfV* 7-9 ). People of these lands (gener- 
aUy) have enlarged spleens { pWiavino mariyahK and scrofulous glands (gahgandikamy 
Their usual diet is trcackle (gudn) and cook^-rice {salyodam) and they enjoy fish'dieL 
They generally like sweet and tasteful (rtuidhum) dishes and hence their constitution has a 
tendency to diseases produced by vata and pitta. For them should be prescribed (as puihya 
hhojatia) a diet which is bitter and pungent to taste and which is free from fat. Whatever 
else moves cough should be prescribed to them. 

The Pur%^adesa is pleasing and cold (madhumh sitalo} and the climate is such as would 
make food heavy to digest {guruhK 

Verses 12ff. seem to refer to the Southern lands but the text is corrupt. Before passing to 
these versesy w'e might consider the Eastern lands mentioned above. 

Kuamravarifini : A Kumara-desa is mentioned in Mahabharata, Sabhaparvan, adhyaya, 
29. Pandit Hemaraja Sharma in his Introduction to the K.S. places Kumara-desa near the 
old Reva state. 

Ptolemy refers to the five mouths of the Ganges, namely, "the Kambyson mouthy the 
most western, the second mouth called Mega; the third mouth called Kamberlkhony the 
fourth styled Pseudostomon; and the fifth mouth Antobole....The Kamberikhon is said to 
represent Kobaedak or Kabadak (Kapotaksa), the "'Cobbaduck" of Rennell's map, which 
flows past Jhinkaragaccha. A more plausible explanation would be with Kumara 
(Kumaraka) river which issues out of Matabhanga branch of the Padma and joining the 
Gorai, ultimately empties itself into the Haringhata estuary and the Arialkharu" B.C. Law 
identifies Kumari river with modem Kumari which waters Dalma district in Manbhum. 

A Kumara-marxdala was included in the Samatata—Padmavatbvisaya of the 
Pundravardhaita-bhukti. This mandala is known from a record of Candra kings (Edilpur 
Copper plates of Sri-Candray EJdcoi Review, Octy 1912 and Epigraphia IndicOf XVII. 189 fh). 
R. C. Majumdar writes: '"the name of the mandala is perhaps connected with the river 
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Kutnara, and still preserved in Kumarakhall, in Faridpur district, not far from the old bed 
of the river Padma*" 

Nand Lat Dey identifies Kumaravana with the Kumaun district of the Himalayas. Moti 
Chandra identifies Kumaravisaya of Mahabharata, II. 23.71 with Gazia and Balia districts 
of the Uttara Pradesh, the Chan-Chu of Hiuen-Tsang* 

Since the author begins with Kumaravartani (amongst Eastern lands), it is just pos¬ 
sible that he referred to a region nearer Madhyadesa. In that case Moti Chandra^s identifi* 
cation would be more likely. 

In MBH. Cr. Ed. 11. 27.1, KingSrenimat of Kumara (w 1. Kulinda, Kuninda, Pulinda) is 
mentioned in the cast ( north-west according R. Shafer's suggestion), along with Gupala- 
kak$a,Ma]Ia, etc. 

If order is disregarded by the author of the K. S„ then, Kumaravartani may either be 
Kumarakhali in Nadia district of Bengal (Imperial Gazetteer, Vol. stvi. IS) or Ktimarahata, 
ancient town, now known as Halisahar, in Bar-rackpore sub-divison of 24 paraganas, Ben^ 
gal, situated on the east bank of the Hooghly (Imp. Gaz., xiii. p. 11). The Mahabharata 
references would however suggest a Kumara-desa, more westward, somewhere in U. P. or 
Bihar. 

JCflf/cwrsw—It seems to be the same as Kotivarsa and Kativarsa may be a scribal error. 
"Kotivarsa-visaya is known to Gupta Inscriptions. The city from which it derives its name 
is referred to in the Vayupurana. The Jaina Ptajnapana-sutra places it in the Radha (Ladha). 
But the Gupta and Pala inscriptions invariably include it within the PundraCPanndra) 
vardhana-bhukti. The head-quarters of the visaya have been identified with the mediae¬ 
val Diw-kot (Devakot or Devikot)". It may however, be noted that in the K. S. Kativarsa is 
not included in Paundravardhanakam. 

Pandit Hemaraja Sharma identified Kativarsa wdth modem Katwa in Ourdwan. The 
capital of Kotivarsa is now generally identified w'ith Kotikapara or ancient Devakota though 
the boundary of the Kativarsa of the K. S. might have been bigger than in the Gupta or 
Pala or Sena times. The Mahamayuri list (line 62) refers to Yaksa Mahasena at Kotivarsa. 
Magadha of course is well-known. It is indeed surprising to find Magadha placed between 
Kativarsa and Rsabhadvipa, all the three enumerated after Kumara-vartani. The expres¬ 
sion, in the printed text of K* S., is— 

Magad}mBuma}mTa$tram TB^bhadvipam^va cn. 

Does this refer to some eastern part of Magadha known as Maharastra (Magadfwsu- 
maharastram) ? If that is so, can Rastra be identified with (or emended as) Radha (Ladha) ? 

If this line is emended a^Magad^ia-Suhma-Ritdham ca Rsab^iadviptimeva a?, then the mean¬ 
ing would be more dear- Andent Radha included Suhma and Gauda, all making Western 
Bengal. Kodivarisa was also a part of Radha or Ladha according to Jaina traditions. We 
may, therefore, also suggest emendation as Suhim-faBlranii the kingdom or country known 
as Suhma. 
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Subbabhumi of jaina texts soetns to be identical with the country of the Suhmas. ^'The 
Snhma country was a portion of the more comprehenxive region which was later known 

as Rad ha.According to the Epic and Puranic accounts the Suhma country is distinguished 

from Vanga and Pundra- The account of Bhima's eastern conquests in the MBH^, makes 
the country of suhmas distinct from Vanga and Tamralipta," Nilkantha's coum. on MBH. 
ii. 30.46 shows that Suhma and Kadha were synonymous terms. 

Rsabhadvjpa is puzzlings Pandit H. Sharma has noted the reference to Rsabha in MBH., 
Vanaparv'a, adh, 85 and has also shown that Brhatsamhita refers to Rsabha in the south 
which is identified by some with the Rsabha-Parvata near Madura (Intro, to K.S. p. 137). 
But as shown by Pandit Sharma, our author refers to some other Rsabhadvipa which must 
be in the East* Tlie Rsabhavipa may be one of the islands in the Bay of Bengal near Noakhali. 

Pauitdmvardhatiaka: It is referred to in MBH* 11* 48* 15 in the account of Bhima's con¬ 
quests. Having killed the king of Modagiri (Monghyr) he fell on the mighty lord of the 
Pundras as well as the potentate who ruled on the banks of the river Kosi* Having de* 
feated them the attacked the king of the Vangas* Next he reduced to subjection the lord of 
the Tnmmlipta (modem Tamlttk in the Midnapur district) and Karvata, apparently a 
neighbouring place, as well as the rulers of the Suhmas (in the present Hooghly district), 
those who lived in maritime regions, and ail the hordes of outlandish barbarians. Then he 
adv anced to the Lauhitya (Brahmaputra). Fundravardhana-bhukti is mentioned in Cupta 
inscriptions ranging from years 124 to 224, that is, from 444 to 544 A.D. In the records of 
the Pala-Sena age it is variously styled Pundra or Paundra- vardhana or simply Pundra- 
bhukti. It seems to have been the biggest administrative division or province of the Gauda 
empire. It extended from the summit of the Himalayas in the north of KhadI in the 
Sundarban region in the South. The Bhagirathi separated it from the Vardhamana’bhukti 
m the West. It is referred to iri the Mahamayuri list as Paundra, in the Ait. Brah, as Pundra 
amonst the frontier tribes of India, at the very limits of Aryan India with Andhras and 
Sabaras. Manu names them side by side with Udra or Orissa. Varahamihira {Br. Ja. xiv* 7) 
classes together the Paundras and the Utkalas. 

Mrthikavariihammtaka : "'Vardhamanaka is mentioned in the Mallasarul plate of the 6th 
Cent* A*D*, the Idra Grant of the 10thcentury and the Naihati and the Govindapur Grants 
of the 12th Cenmry It embraced the valley of the Damodar river and is known to have 

included the Uttara-Radha and Danda-bhukti-mandalas.It is doubtful if it covered an 

equally extensive area as early as the 6th century A.D* Varahamihira distinguishes it not 
only from Tamraliptaka (in IVlidnapore), but also from Gaud aka (possibly corresponding 
to Mursbidabad and parts of Burdwan, Birbhum and Maid a districts)* Towards tlie east, 
the bhukti extended so far as the western branch of the Ganges, now knovbTi as the Hooghly." 
The Markandeyapurana, Vetalapancavimsati, etc* place it north of the Vindhyas, and in 
the Devipurana, adh. 46, Vardbamana is placed near Vanga. Modem Bund wan equated 
with Vardhamana may be taken to have been the core of the ancient Vardhamanaka whose 
boundary might have changed In different preriods* More interesting, however, is the pre¬ 
fix mrtliku attached to VardhuftKifJfikfltn in our text* Such an appellation is not known for 
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Vardhamana from anysourcen Does Mrttika denote modern Medlnipur district (Mrttlka = 
clay or earth, Medini = earth) ? Vardhainanaka, of course, is the modern Burdwan district. 

In the conquests of Kama, in Mahabharata, Cr. Ed., IIL 241,42-46, Mrttikavati is men¬ 
tioned in the middle east and north of Ganges, after Mithila, Magadha, Karakhanda, 
Vatsabhumi, and Kcvala (Mckala?), followed by Modana, Pattnna, Tripuri and Kosala, 
see, Shafer's Ethnography of Ancient India, pp. 03-04. 

Mrttika associated with Vardhamanaka in our text must l^ngamati an ancient town in 
the Berhampore subdivision of Murshidabad district, on the right hanks of the Bhagirathin 

Karvala: The mention of Karvata is notewrorthy. We find it in MDH. IJ. 30 in the account 
of Bhima's conquests, in the east, and seems to have been placed adjoining TamraLipta, 
between the latter and Suhma. Dr. H, C. Raychaudhuri notes, ''It is tempting to identify 
the Karvatas with the Kharwars of Midnaporc and other districts of Western Bengal (Hunter, 
IIL 49.51 etc.)," The Brhatsamhita also refers to Karvata, According to Shafer, the Karvata 
would be between Tamraliptaka and Vanga on and Sumha on W. or perhaps within 
Sumlia.'' 

Matangti: As noted by Ft Sharma (Intro, to K.S^), the Yuktikalpataru places M atangadesa 
to the S.E. of Kamarupa, and ts said to be note^vorthy for mines of gems. These may be 
Si no-Tibetans. Shafer has shown that—n is particularly common as a final in Sino-Tibetan 
languages. He has further argued that the names Anga, Vanga, and Kalinga also Ganga, 
suggest Sino-Tibetan origins. 

Tamtfliipia: This has been discussed by many scholars and identified with modem 
Tamluk in the Midnapur district. It was a port on the Bay of Bengal. Dr. Motichandra has 
discussed at length the various references to it, in his Upayanapari'a, p. III. Also see, B. C. 
Law, Historical Geography of Ancient India, p, 263. Recent excavations at Tamluk have 
brought to light beautiful terracottas and other antiquities, some of which no doubt bear 
testimony to the commercial relations between Egypt and the Indian port of Tamalitti (f. 
Ph. Vogel, Notes on Ptolemy, 8.S.O.A.S. XIV, Pt. 1, p. 82 ). 

Ciraka (Ciyiaka): Pandit Hemaraja Sharma corrects this as Cinaka on the ground that 
our text mentions a Cirarajya in the South in V, 13 and that a scribal error is likely Pandit 
Sharma is inclined to regard Burma as the country denoted by Cinaka. He lays stress on 
the dimimtive '"ka" applied toQna, thus showing snxaller China, Since the text here talks 
of Eastern lands, the identification is not quite impossible. The Mahamayuri list refers to 
the eldest son of Fancika as the Vaksa of Cinabhumis. It would then seem that our text 
refers to a territory of China on the eastern or north-eastern borders of India. 

A better identification would be with Ctmms or Cficros whose petty states are known in 
the Khasi hills of Assam (Imp, Gaz, voL X. p, 194 ). The name Cherrapunji in the Khasi 
Hills is leimniscent of the Cheros or Cherus in this region. They moved in later ages to 
Uttara-Pradesh, Magadha, and Chhota-Nagpur and ate still in Korea in old Central Prov* 
inces, Palamau, Shahbad, Surguja, Ballia, Mir^apur etc. (Imp. Gaz., XV, 400; XIX. 337-339 
; XXII. 188; XXill. 172; VL 251; XVII. 368). 
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Pri^angti: If the original reading was Pr^vanga, then it might refer to Anga, according 
to N* L. Dey^s idontificatiori of "pravanga". It would be better to identify Priyangu with 
the Friynngupat tana of Va'^ude^'ohindi^ from which place Cnmdatta is said to have gone to 
Cina&thana. Priyangu was in west or norlh-Bengal and is referred to in Irda plates. 

Kattsalifam: It is obviously the Kosala or Kosaia country, probably the South Kosala. 
The Mahamayuri list mentions it along with Kalinga, in line 45 Lambodarah Kahytgesit 
Kosal}/am ca Mahabhnjah. Kosala is placed in the vicinity of Kaliriga in Kas, Sam. also* 

Knlinga : Kalinga is well-known and referred to in MBH., Orhat-samhita, Asoka's In¬ 
scriptions, MEihamayuri list etc. As noted by Levi, it was "a weJl-known Janapada on the 
eastern coast of India lying roughly between the Mahanadi and the Gudavari." Robert 
Shafer has referred to the ''Tibeto-Burmic name given ^to Anga, Variga and ) Kalinga, by 
earlier Tibeto-Burmic Colonists, since absorbed in the Dr a vidian population/' at least so 
far as population of Kalinga is concerned. Shafer writes: "Anga-Vanga-Kalinga occurs so 
frequently in tlie Mahabharata that it must indicate a close geographical as well as racial 
association in the minds of the Aryans and not the separation of Kalinga by some 300 

miles from Variga.The occurrences of Kalhiga in the MBH. lead to the conclusion that 

early Kalinga did not extend SW. of Odra (Orissa) except in scattered settlements along 
the coast,.*,*.ThG Greek and Roman evidence led R J. Monahan to a similar conclusion— 
"The Sanskrit name Kalinga was applied, it appears, in ancient times, to the greater part of 
the eastern coast region of the Indian peninsula, from the Ganges southward- Later, it took 
a more restricted sense, covering roughly, Orissa. 

Kalinga referred to in our text possibly denotes the older boundaries of Kalinga sug¬ 
gested by Shafer In the east iind north-east were Tamralipta and Priyangu, in the west was 
Kausalyam or South Kosalan There is no mention of Mahabharata names Anga and Vanga, 
or the later Gauda. It is certain that boundaries of both S. Kosala and Kalinga varied in 
different ages* 

PrstUapurakam : To the south of Kalinga was Prsthapuraka, modern Pithapuram in 
Andhra. Prosta, mentioned in MBH. Geography (Cr Ed* VL 10. 60 ), possibly in south of 
Vindhyas, as suggested by Shafer (fbid, p. 76^ may refer to Prsthapurakam* 

From verse 12b, the Kasyapa Samhita gives an account of people of the Southern quar¬ 
ter 

The first are iOtnei^Jadas. Identification of Kanci with Canjeevaram district is well-ni 
settled* It is referred to in MBH. Bhismaparvan, Padma-purana, etc. It is also mentioned in 
the Mahabhasya of Patanjalin Pandit Hemaraja Sharma, in his introduction to the Kas. 
Sam., notes that it was the capital of Dravida-Cola-desa. Since the "Coras^' are separately 
mentioned here the extent of Kanci referred to here should be smaller than the one sug- 
gef;ted by him* The p>eople and regions mentioned in vv. 12 and 13 are generally included 
in Dravida nt\d Kerala of MBH, geography, see Shafer, op.cit p. 74, In v. 13b, we have 
Dravidesu ca, which if taken to refer to all the names in verses 12 and 13, then the above 
surmise may be correct. 
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NiwadUvatia c^nriot be identified- 

Kaviras: These people must be placed in the region watewl by the. Kaveri river. 
Kaveripatnam is now a village in the Salem district Madras (Imp. Caz. XV, 192). 

Vanasi-KwrtudA-R/ijynw : The second part of this expression is puzzling. Vanasi may 
refer to some tribe; a distant possibility would be to equate it witli Banavasi in North 
Kanara, referred to in the Mahamayuri List line 46, as Vanavasi and said to have the Yaksa 
Svastika, But if the reading is incoirccb then it may refer to Bana or Bouapur, an old name of 
Mahabalipuram according to Nand Lai Dey and Kumbhiika or Ktnnbhaga, modern 
Kumbhakonam. This of course is a conjecture only. 

The Banasura legend is connected with Gangaikondacolapuram, Trichinopaily (Imp. 
Gaz. Xil. p- 128J. It may be interesting to note that Bandas are a beggar community in the 
Kistna district (Imp. Gaz. XV. 324). 

Banganpalle was a small State in t^ie Kumool district. The Banas, Vanas or Vanas may 
be an old tribe, as many place-names in India would suggest a distant connection with 
them. Vaniyas ( Baniyas ?) are oil-prcsseres in the Madras Presidency. Vaniyambadi is a 
town in Tirupattur taluk, Salem district, Madras. 

Regarding 'Kumudo etc.' it is interesting to note that Koiuarts are a shepherd caste in 
South Arcot district (Imp. Gaz. V. 426 ), Madura (Imp. Gaz. XVI. 392), Puddukkotai (Jbid., 
XX, 233). Kjpmatis are a trading caste in Southern India (Imp. Gaz. III. 302) in South Arcot 
district (Imp. Gaz. V. 326} in old Hyderabad State (Ibid., VT. 127; XHL 265}, in Ganjam 
(Ibid., XIl 152 ), Gubbi, Mysore (Ibid., XU. 345 ), Kistna district { Ibtd., XV. 324 ), Kotta* 
patam, Guntur (Ibid., XVT. 6). Again another possible identification (or emendation) of 
'Kumuda' would be with Kungada-rajyaiti of Kongus of Congu-nadu; for Kongu dynasty in 
Coimbatore and Salem see. Imp. Gaz , X. 358 and XXL 398. 

Ciripaii: Pandit Sharma has suggested its identification with Trichinopoly which was 
formerly called Trisims-paUi From the name of Senapati of Ravana, it was probably caUed 
Uragapura. Is it the same as L/rfljfrt of the Mahamayuri list, line 14, (JUPHS. op. cjY., p. 32) 
where it is mentioned with Tamrapami Levi identified Tamrapami (in Mahamayuri list) 
with Ceylon but for Uraga immediately following he suggested identification with Urasa 
In Hazara district in the North. I think that Uraga in the Mahamayuri list is ancient Urag^pum 
of South India, identified with modem Uraiyur near Trichinopoly. The Atavi in the next 
lino (line 15) of the Mahamayuri list possibly refers to west and south-west of the Vlndhyas, 
including possibly forests of Lata etc. Bahudhanyaka mentioned nextto Atavi in the same 
list has to be similarly searched in the south or west rather than in the north, since after it 
the list refers to Uj jay ini, Bharukaccha and Anandapur. It may be interesting to note that 
there is a Bodhan near Nizamabad, not far from the course of Godavari (Imp. Gaz. VlII. 
254). There is another Bodhan in the Mandvi Taluk, south Gujarat, up stream on the Tapti 
river, near Kamrcj. Probably this is not an old site. But these names clearly demonstrate 
the existence of similar place-names in distant parts of India. There are two Bharathanas, 
three Paradis, three Abramas, two or three Bakrolsin Gujarat. I would similarly like schol- 
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ars to search out Agrodaka, Amaraparpata and Suvastu, occuring before Girinagara and 
after Anandapura (modem Vadnagar, N. Gujarat), in the Mahamayuri list, Imm some sites 
in regions nearby Girinagara and Anandapura. 

Cira-raj\fa has been mentioned in the Mahabhasya. Pt H. Sharma suggested thatCira 
is an abridged and apabhrama's of Kerala (-putra). He placed it in the Mysore sState. The 
Tamil kingdom of Cera is mentioned in Epics and Purancis. Cera Comprised present 
Malabar, Cochin and Travancorc. 

Cora, next, obviously stands for the Colas referred to as Codas in the inscriptions of 
Asoka. The Coras are identified with Colakas on the Coromandal coast, 

Piitindas have been discussed at length by Moti Chandra and others. The Pultndas are 
referred to in Asoka's Rock Edict XlII as a vassal tribe. In the Aitareya Brahmana, Vn. 18, 
they are mentioned with Andhras. In the Puranas (Matsya, 114.46-48, Vayu, 45.126) they 
are mentioned with the Savaras and are referred to as Dak^impatfmvasimh together with 
Vaidarbhas and Dandakas. The Mahabharata XII, 207-42 refers to them as the people of 
Daksinapatha. The Mahabharata XII, 207-42 refers to them as the people of Daksinapathi. 
According to B. C. La w, The Pulindas must have certainly included Rupa-natha, the find- 
spot of a version of Asoka's Edicts, The context would show that Pulindas inhabiting 
Travancore region are probably referred to in this passage of the Kasyapa Samhita. 

The text says that the above-mentioned lands are in the Dravida country or that these 
people are included amongst the Dravidas, Then follows another group which is said to 
be of countries and/or peoples in the Southern quarter. First are mentioned -the 
Karaghatasanas, then the Vivehas in the Mandapa region, the Kantara land, the Varaha 
country and the Abhiras in the Ghatas (? Latas?). 

Karaliata I take the expression of verse 14a to mean that the Videhas, i.e. the natives or 
the countries of Karaghata and Sana are Included in the land or region of the Mandapas. 
Karaghata is naturally identified with Karahata also mentioned in the Mahamayuri list, 
line 44, pp. 41-42, and is the same as modem Karad in the Satara District. "'San ana m" 
cannot be explained. But "Sana" may be a scribal error for Suna ( = Seuna country ?). Suna 
is mentioned in the Mahamayuri list (line 38, JUPHS, XXV, part 2, pp, 28 and 40 ) in prox¬ 
imity with Kosala here, accoMing to Dr. Agr[iw£ila, appears to be Southern Kosala, and he 
suggests that Suna in the Mahamayuri list may be identified with Seuna^ Hemadri locates 
Deogiri (Da ulatabad) in the Seunadesa which he says was on the confines of Dandakaranya^ 
The verse 14b then says that Kantara, Varaha and Abhira lands are in forests (ghatasu). 
Apparently these refer to forests to the W. and S.-West of the Vindhyas, for, the Abhiras are 
known to have lived in the Khandesh. That even Lata was a forest region in MBH. times is 
attested to by the fact that even upto this date people living in the region watered by the 
Mahi maintain that their land was Hidimba-vana of the MBH. fame. The Jyotirvidabharana, 
ascribed to Kalidasa, says, in XXn.l4, that Vikrama was verily a fire to the forests of Lata 
(Central Gujarat or more probably the whole of the Western coast of modem Gujarat, 
excluding Saurastra) Lliatavl pavaWt. It is for this reason that I have suggested here emen¬ 
dations in the identi fjcatlons of the Mahamayuri list beginning with Uraga upto Girinagara. 
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It would be better if a fresh attempt is made to identify in this all other places by keeping 
in mind the fact that the author after all did maintain sonic order in the list In India it so 
happens that often one and the same name was given to ^videly different places, There 
was a Tambalipti on the Bay of Bengal and Canibay too was at one time given that name ( 
see Dr. Motichandram, Geographical and Economic Studies in the Upayana-Parva^ p. Ill), 

Our list is unfortunately incomplete though with the above names South India is com¬ 
pleted by our author. 

Kurilara : Pt. Hemaraj Sharma lias showm that Kantara is referred to in the Southern 
conquests of Sahadeva. He identifies it with Southern Konkana and Aurangabad district. 
Tagara was its capital 

The Allahabad Prasastt refers to Vyaghraraja of Mahakantara amongst rulers of 
Daksinapatha defeated by Samudragupta, B. C. Law writes "According to some SambaJpur 
on the Mahanadi was probably its capital It is identified with the eastern Gondavana or 
with the southern Jharakhanda/' 

Vyaghraraja of Mahakantara is generally identified with Vyaghradeva^ a feudatory of 
the Vakataka ruler Prthvisena I mentioned in the Ganj. Ins. ( Ep* Ind. XVIH, p. 12 ) and Dr. 
Krishnaswami Aiyangar suggested (Indian Ant, 1926^ p. 2) that Mahakantara might have 
included the Saugor division of the C. P. ejttending northwards to the Ajaighad State in 
Bundelkhand. Cl Ramadas in Journ- Andhra His^ SoC- VqI. 1, p- 223, suggested that 
Mahakantara must be a mahavana, a great forest region in the south extending north¬ 
wards into the Gan jam Agency and Westwards into the tract known as the Chattisgarh 
states of the old C. 

Nand Lai Dey in his Geographical Dictionary, p. 89, takes Kantaraka^ Aranyaka and 
on p. 10 places it as a kingdom situated on the south of Ujjain and Vidarbha on the evi¬ 
dence MBH. Sabha, 31. This according to him is the Aranya of Devipurana, chap. 46 and 
Ariaka of Periplus. With Da Cuhna he took Aranyaka as comprising a great part of 
Aurangabad and Southern Konkana. 

Varafia: Pandit Hemaraj a Sharma suggested that Vara ha may be identified with mod¬ 
em Varada or Berar. 

There is a Barwaha town in Central India, Nimar district {Imp. Gaz:. vii. 89-90) a Barwani 
state existed in Central India ( Ibid., vii. 90-93) while Barwars are a criminal tribe in Gonda 
district W, P. ( Jbid., xii. 134), Barur is is a town in Amraoti district Berar {Ibid xxiw 378), 
there is a Warora tahsiJ, in Chanda district old Central Provinces (Ibid., xxiw 377). Wardha 
in the Nagpur division may also have a claim to Varaha xxiv. 375 ). 

Abbita : The Abhira land or peoples are Abiria of the Greeks. In the Mahabharata, 
Sabhaparvan, Chp. 51 they are located in Western India, The evidence of the Mahabharata 
is supported by the author of Periplus and by Ptolemy. The MBH. !X, 37,1 definitely lo¬ 
cates the Abhiras in W. Rajaputana and where the Sarasvati disappears. The Abhira people 
are usually associated with Aparanta which indicated in a wider sense the western divi- 
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sion of India and in a narrow sense only the northern part of the Konkan, The Periplus and 
the Geography of Ptolemy lociitod Aberia or Abiria, i.f. the Abhira country between the 
lower Sindhu valley and Kathiawad, apparently in southwestern Rajaputana and adjoin¬ 
ing regions. 

The Abhira country is mentioned in the AJJahabad Inscription of Samudra-gupta as 
one of the tribal states of Western and South-western India, Raja Mathariputra Isvarasena 
son of Abhira Sivadatta is mentioned in the Nasik Inscription of his ninth rcgionEil year. 
Isvarasena's dominions thus comprised the Nasik region in Northern Maharastra, The 
Abhiras continued to rule as late as the middle of the fourth century when according to 
Chandravalli Inscription (if it is not false) they came in conflict with a Kadamba King. 

The Vayu Purana (clip. 45.136)and theMarkandeya Purana (clips. 57-58^ vs*45-48and 
V. 22) place them with those dwelling in the Southern country. They are called 
Saksmapatha vas inah . 

In another passage of the Kasyapa Samhita, in the Bhojana-kaLpa-adhyaya, pp* I68f of 
the Kalpa-sthana, we find another reference to some countries and peoples* Here also the 
topic is similarly the Dcsa-satmy{j^ j.c. the suitable diet of different lands and peoples* I 
quote only the passage giving names and peoples. 

The author begins with the people of Kuruksetra and the Kwnws* The ancient Kuru country 
comprised the region around Kunaksetra or Thanesvara. The region included Sonapat 
Amin, Kama), and Panipat and was situated between Sarasvati on the north and Drsadvati 
in the south. The territory of the Kurus appears of have comprised the Kuruksetra, Kuru's 
country and the Kurujangala (MBH. Adi. cix. 4337-40). Kurujangala was the eastern part 
of their territory, and appears to have comprised the tract between the Ganges and the 
northern Pancaia ( Ramayana, Ayodhya., i xxii; MBH. IL xix* 793-4)* The middle region 
between the Ganges and the Jumna was simply called Kuru's country* As Rapson puts it, 
"Kurus must have occupied the region between Ganges and the Jumna, having as their 
neighbours on the east, north-Pancalas, and on the south, south-Pancalas, who held the 
rest of the Doab as far as Vatsa-bhumi, the comer where the two rivers met at Prayag." 

Paifotifl-desa comprised Bareilly, Badaun, Famikhabad and the adjoining districts of 
Rohilkhand, and the central Doab in U. P. It extended, according to Cunnigham, from the 
Himalaya mountains to the Chambal river Pancaia divided into southern and northern 
Pancalas had Kampilya and Ahicchatra as their respective capitals. 

Najjmsiiriinya known to the Brahmanas, Epics and Puranas was situated on thebimk of 
the Gumati in the Sitapur district. According to Ramayana, Uttara., sarga, 91, it was situ¬ 
ated on the left bank of the Gomati. 

The Mankarah maybe a corrupt reading iorMoniparah or ManivaToh, Mani \$ a gotra in 
the Visvamitragana. Mmt is a Rsi in Mahabharata (IL 1T442, see Sorenson's Index, p, 464 
for MBH. references to Mani = rsi^ a serpent; a companion of Skanda, as also toManibiutdra, 
a Yaksa, Mammal^ n Yaksa or a raksasa). Th(t Mattiharas are very numerous in the Uttara 
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Pradesh and adjoining regions. The Manis, Manioaras or Manivaras or Maniharasseem to 
have in U.P., Bihan Bengal etc, One would not be surprised if Maniyar Math and 

the worship of Mani-Naga at Rajgir wen? to be found originally associated with the Maniar 
or Manis. There are many place-names which suggest association with Manis or Manis, 
Maniar is a town in Ballia district U.P. (Imp. Gaz.,XVlI. 101-182), Manbhumin Bihar and 
Maniktala in 24 paraganas^ Bengal could have been associated with Manis or Manicaras. 
The same Manis or Mani seem to have been associated with Manipur in Assam. There is a 
Manihari village on the northern bank of the Ganges in the Fumca district. In Orissa there 
IS an area known as Manibandha; under the circumstances it would not be quite out of 
place to connect Mani-Naga of Rajgtr with Manis or Manis. 

The KiJiisaleyas are people of the Kosala country of the both northern and southern 
ICosalas. The next group referred to as HarUapaiiascara-Saurnsetiah in the printed text should 
be enwnded as Hpritfi-Pataccam-Saurasctiah. The Hari-tas and the Pataccaras must be lo¬ 
cated near the Kausaleyas and Saurasenah mentioned in one context by the K. 5* The 
Hariyam district of East Punjab possibly derives its name from Haritas. For Hariana, a 
town in the Hoshiarpur distr, Punjab., sec* Imp, Gaz*, XIII* 54 ; for Hariana dialect sec. 
Imp. Gaz., Xm. 148, XIV. 170. There is a Haraiya tehsil in the Basti district U.R (Ibid,, XIJi, 
40) comprising the paraganas of Amroha. Nagar ( west) and Basti (west) and lying along 
the Ghogra river. Tliere was again the Haraoti and and Tonk agency during the British 
rule. Hantwii means the country of Hara Rajpah (a sect of the Chauharws) which com¬ 
prises the territories of Bundi and Kotah (Imp. Gaz. XIII. 40). Then again Hardoi is a west¬ 
ern district of Lucknow divison, U^R, with the district town of Hardoi showing an ancient 
mound (Imp* Gaz. XIIL 50-51). 

Haritas are a Iso referred to in the Padataditakam, a Bhana assignable to the Gupta age* 

In the Apastamba Srauta sutra, xxii. 6*11, the Magadhas are mentioned along with 
other peoples of both the E. and W, India, namely the Kalingas, Gandharas, Paraskaras, 
and the Sauviras. Can we emend Podascara to PiimsAiira ? Paraskara-desa is known to the 
G^napatha, cL Parasknritprdbkrtjni oi ^mjuayam (Panini, 6.LIST). Patanjali commenting on 
the above says: Paraskitro desalt. Paraskara is also the name of a mountain according to 
Panini, 4*5.10. V*S. Agrawala places Paraskara desa to the east of Sindhj. near Thar-Parkar 
district. In that case the emendation is less likely. 

A better emendation for Pudascara would be Pataccaras the Pataccara Pradesa being known 
to Ganapatha, palyadigaua, cf., Panini, 4. 2.10. V. 5. Agrawala identifies this Land with the 
area around Pataudi* A better identification would be with Paliyala. It is just likely that 
either Pataccttra^ or which near Kausaleyas and Pancalas and Saurasenas men¬ 

tioned in the same context by the Kas. Sam., especially the Pataccaras, as Patanjali com¬ 
menting on Prasihaoitarapadaiytfadyadikopadhadan ( Panini, 4. 2. no), mentions them in the 
following group'Sumscrws, Gamati, Pataccam, Udapana. and Yakrlhma. Gomati is the valley 
of the Gomati river and Yakrlloma according to Agrawala's suggestion would be in the 
Jalaun, Urai, Kauncha and Kalapi area of the U P. Paf^TCOims are also mentioned in the 
Makabtiarata Sabha. 3-2. 4" 
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Surasena is one of the ancient Janapadas known to Buddhist texts like the Anguttara 
Nikaya and the Pali Sutta Pi taka. Surasenas had Mathura as their capital Ancient Greek 
writers refer to it as Sourasenoi. 

The country of the Matsyas comprised the modem district of Jaipur. It included the 
whole of the present territory of Aiwar, with a portion of Bharat-pur. B.C. Law writes 
According to the RV, vii. 18.6, the country of the Malay as lay to the south of Surasena or 
south-west of Indraprastha and to the south of Surasena. Viratanagara or Vairata was its 
capital so-called because it was the capital of Virat, king of the Matsyas. In RV. vii. 18.6-7,. 
the Matsyas are mentioned along with other tribes, namely, Druhyus and Bhrugus. AMatsya 
king is mentioned in the Sata. Erah. xiii. 5.4.9. (SEE. vol xiiv. p. 398), in the Kaustiaki Upa. 
iv, I (SEE. voi. i, p, 300), the Matsyas are mentioned along with other tribes, namely, Che 
Usinaras, Kuru-Pancalas and the Kasi*Videhas. In the Gopatha Erah. 1. 2.9. ( R. L. Mitra's 
ed.), they are connected with the Salvas and their relation is also attested to by the MEH. 
Virata., ch, 30. According to Manu. II. 10-29 (SBE. xx v. pp, 32-3), the plains of the Kurus, the 
country of the Matsyas, Pancalas and Surasenakas formed the country of the Brahmarsis, 
v^hich ranks immediately after the Brahmavarta. 

The Dusarttas are mentioned next of the Eksarna country, Vidisa, modem Besnagar, 
close to Bhilsa, was the andent capital situated on the river Vetravati or Batwa. Elephants 
of Dasama country are referred to In the Arthasastra^,. 11.2. Dasama country is mentioned 
in the Mahabhai'ata, 113 .10 and Ramayana, Klskindha., 41,8.10. The Puranas associate the 
people of the Dasama country with the Malavas, Karusas, Mekalas, Utkalas and Nisadas. 
A Dasarna king Ksatradeva fought for the Pandavas. For Buddhist references from 
MahavasCu, etc., see. Law, Historical Geography of Andent India, p, 314. 

The Sisiradrijnh mentioned next (Kas, Sam.) in v. 41, may be natives of the Hinialayan 
regions. Now, the author refers to northern and north-western regions. The Sisiradrijak 
are probably the Haimavatas of Mahabharata. 11.47.19. discussed by Moti Chandra and 
others. Himavantapadesa of Mahavamsa ch.xii, has been identified with Tibet by some, 
with Nepal by Fergusson, with Central Himalayas by Rhys Davids. Emodos, Hemodos or 
Imaus of Greek writes may be Haimnavanta. Moti Chanda writes, the name was applied 
at first by the Greeks to the HLndukusa and the Himalayas, but in course of time was 
transferred to the Bolar Range. 

The Sarnsviitah may be natives of the regions watered by Sarasvati before Vinasana. 
Sarasvata, according to Nanda Lai Dey ts the (1) Pushkara Lake near Ajmere on the evi¬ 
dence of Varaha Parana or ( 2) Sarasvata-pura on the north-west of Hastinapur, on the 
evidence of Hemakosa. 

The Sindhu-Sauvirah are included in the list of Janapadas in Markaodeya Pu.,ch.57. The 
Pali texts refer to them as great centres of trade and commerce. In the Mahagovinda Suttanta, 
Sovira has been described as a kingdom with Romka as its capital. According to Law, it 
was probably situated between the Indus and the Jhclum. The Sauviras are referred to in 
the Baudhayana Dharma Sutra, 1.2.14 where expiation is prescribed after a visit to this 
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country. In the MBH* Bhismaparvan (51.14)^ the Sindhus and the Sauviras are mentioned 
together and are associated with the Si vis, Vasaiis and the Gandharas, According to the 
Agnipurana, cRZOO, the river Devika^ but according to Bhagavata Puh, the river Iksumati, 
flowed through Sauvira. The Mahabhasya refers to a city Dattannitri in Sauvira. 

According to V S, Agra wala, ^'Sindhu as a Janapada may be identified with Sind-Sagar 
Doab, the region between the Jhelum and the Indus. Most of it is now the sandy desert of 
Thai. Panini mentions Sauvira and gives valuable social history of the region^ It was the 
home of many "To the south of Kekaya was situated the Sindhu Janapada lying 

north to south behveen the rivers Jhelum and Indus. Along the lowermost course of the 
Indus was situated the ancient Sauvira Janapada now known as Sindh." 

The people living between the Kurus f i/c cantam ^yith mauujah Kurunam)^ are^ of course, 
people living between the Uttara-Kurus and the Kurus of India or the (Daksina-) Kurus. 
The Uttarakurus are historical people in Vedic literature, and in the Aitareya Brahmana, 
viii. 141, they ate located beyond the Himalayas. Zimmer placed them in Northern Kasmir 
and Keith and Macddonel agreed. The exact location of Uttara-Kurus is, how^cver, diffi¬ 
cult, as shown by Moti Chandra. 

The Udag- Vjpat are people to the north of the river Vipas and the expression may also 
go with Sitidhu-Vasatjjah, who are people living in the Sindhu Valley and between the 
Indus and the Jttelum. Vasatis are linked with Mauleyas who, according to Moti Chandra, 
perhaps lived in the Mula valley in Jhalavan, The Vasatis have been identified with 
Ossadiovi of Arrian (Anab, VI, 15 ) who offered their submission to Alexander at the 
confluence of Chenab and Jhelum... M. Saint Martin places them between the Jhelum and 
the Indus on the strength of Hcmacandra's Abhidhanacintamani. Vasatis are mentioned 
in \fBH. Sabha, 48.14. 

Kasmira and Qii'rw arc well-known. Kasmiras ate mentioned along with Daradas in 
MHB. Dronaparva, LXX, 2435. Kasmira, the Kasperia of Ptolemy, was known to Panini 
(4.2.133), to Patanjali ( 3.2.2), and to Buddhist texts like the CHvyavadana, Avadanasataka 
etc. The Chinas are known to MBH. Sabha., Chps. 47 and 48 where they may be people of 
Southern China, The Aparachinas may be people of Western China. 

The K}t£t^ya$ may be the Khasas referred to in MBH. Sabha, 48.3, who, according to 
Muti Chandra, are identical with the present Ktiakha tribe of the Vitasta valley below Kash¬ 
mir and in the neighbouring hilK In Nepal the Gurkhas are designated as Khas. 

M, Sylvain Levi (BEFEO, Vol. IV, p. 556 J stated that Kasa or Khasa does not indicate 
any particular tribe but a member of semi-Hinduised tribes inhabiting the Himalayas, But 
in the Centra! Asia the name has a special significance. The Lalitavlstara mentions Khasa 
writing which was in use between the countries of Dardistan and China on the upp^r 
course of the Indus, and equated with Chou-le, re. Kashgar. 

The Valhikas are people of the Balkh-Bactria. The original reading could have been 
Vahikas as the next tribes mentioned are Daserakas, Satasaras, Ramanasctc, Vahikas lived 
in Punjab between Vitasta and Iravati; ace. Co Shafer, op. cif., p. 33, they probably occupied 
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the land of the Arattas. Also see Ethnic Settlements in Ancient Lndia^ pp^ Hemacandra 

identifies Daseraka with Marava (Marwad)^ AbMdhana-Cintamanij. 4. v. 957, He identifies 
Vahikas with Takkas, ibid, v* 959- MBH. VL 50,47 refers to Dasarnas and Daserakas. If 
Valhikas were the correct readings Daserakas should be emended. Because Dascrakas be¬ 
ing far away from Bactria^ they would not be mentioned in one context* In that case 
Dardeyakn is a possible emendation- They would be Daradas conquered by Aijuna along 
with Kambojas (MBH. II. 48. 12). Daradas are people of Dardistan, the Derdai of Greek 
writers. Satasaras should be near Balkh and Dardistan mentioned above on the one hand 
and Ram anas following Daserakas (in the same verse), on the other hand. It isi difficult to 
identify Satasaras or to emend the text. 

Ramanas may be Romakas of MBH* IL 47,15* Moti Chandra identifies them with people 
of the Salt Range in Punjab, the Salt Range itself being named. Oromenus by Pliny { Hist- 
Nat. XXL 39), As stated by Moti Chandra, " it is also interesting to note that the Shins of 
Baitistan also call themselves Roms If the Ramanas were to be emended as Ramanas, 
also mentioned in MBH. !I. 2911 and coupled with Harhuras, then the Ramatha country 
has to be located somewhere near the regions of South Persia, Baluchistan, Afghanistan, 
Bokhara etc*, as shown by Moti Chandra, on account of the fact that Ramatha or asafoe* 
tida is produced in these regions. Levi places it between Ghazni and Wakhan. Moti 
Chandra identifies Ramatha country with Kliaran district of the Kalat state, contiguous 
with ancient Aria (Herat) and Archosia (Kandhar). 

People of Eastern land are mentioned in v. 49- Kusi, Putjdra, Arrja, Vanga are well-known. 
Kaca$ may be people speaking the Kucha dialect, but their location in the East or north¬ 
east of Vanga Is uncer*^ain. The Karas in this context must be identified with Kudus or 
Kudus tribe of Tibeto-Burman origin inhabiting upper Burma and the Shan states (Imp, 
Gaz. iii. 125, ix-139. xiv. 253-255 )* For Kachin group of dialects of the Assamese-Burmese 
branch, see, ibid,, i. 387,394,401. The Kacas must therefore, be located in Kacar, Assam 
and Burma* A Iso see Kirata-jam^lcrti, by Surtiti Kumar Chatter}!. Auupa next may be marshy 
region of the Ganges. I prefer the reading Tctsaloyas to Kosalcya* Tosalcyas will be people of 
Tosali, mentioned in Asoka's Kallnga Rock Edict I, which is the Tosalei, of Ptolemy, iden¬ 
tified with Dhauli in the Puri district of Orissa. 

PattanavasirMh may be residents MasuBpattanam or Visakhapattanam on the east coast, 
probably the former. 

Namuideyuh along with Daksinah { suduksiruikl are people of the Narmada Valley and 
the Daksinavasinah of the People or the people immediately to the South of the Narmada* 
In MBH*, Vanaparva ID. 80,8354, Narmada is spoken of as a sacred river on which Avanti 
is situated. Narmada is Narmados of Ptolemy The Narmada is invoked in RV. Khila sukta 
2, at the end of RV. mandala. 

The above rather lengthJy analysis of the two sections of the Kasyapa Samhlta refer¬ 
ring to Desa-Satmya was necessary to show that while the countries and peoples noted on 
p, 171 of K.S. m the Bhojanakalpadhyaya are known to literature earlier than c* 1st century 
B.C., some of the references in the Khilasthana passage frotn K.S., seem to be later and 
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show a somewhat later geography* Probably the references in the Bhojanakalpadhyaya 
date from c. 2nd century B.C-, if not earlier. The Khilasthana is not later than c. 400 A.D. 
1'he Bhojanakalpadhyaya may belong to the age of JLvaka himself, i.e*, c* 5th century B*C- 
or somewhat later, but certainly it belongs to an age earlier Chan the beginning of the 
Christian era while the Khilasthana chapter was added by Vatsya, a devotee of Anayasa 
Yaksa, in 300-400 A.D. Worship of Anayasa Yaksa went out of use at Kausambi in Vatsa 
country in the Gupta period when even Kausambi lost its earlier importance* Vatsya him¬ 
self states that he has added the Khila-sechon. 

An analysis of the two passages was necessary in as much as they show to us the 
positions of some of the tribes in different parts of India in particular periods. Such studies 
are likely to be useful Co students of Ancient Indian Geography and Ethnology* 
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Law of Evidence 

Authorities (iindei* the signahires of six Pundits, Council [sic] learned in the Law) 
or texts of different Hindu Lawgivers^ on the nature (as ajjfedmg the admissibility ot 
otherwise) of Evidence; distinguishing those persons who ought to be admitted and those 
who ought not to be admitted as witne^i^le5. The words in italics are erased by a stroke 
of the pen. How adequate this is as a description of the document we shall soon see. 

A number of vijavastha-s have been published, in extenso or in summary, in Sanskrit 
or in translation. Actual specimens are very rare. An opportunity to see how Hindu Law 
Officers went about their task in purely procedural terms is interesting, and to see what 
the European judges had before them when they disposed (or attempted to dispose) of 
litigation. Admitt^ly wc are in the dark eIS to the quesKon put to the pandits. One cannot 
explore fully an answer to an unknown question* But we can infer from the answer what 
the question must have been* To have the specimen of the pandits' work before us is 
illuminating* The subject-matter helps us to visualize the dale, to which I shall revert 
below. The Hindu law of procedure was superseded, and with it the Hindu law of 
evidence, in the territories subject to the East India Company in its divani jurisdiction, 
by Regulations passed by the Governor-General in Council. Irrespective of the Regulations 
of 17S0, the major reorganization of 1793 left no scope for ordeals, and that part of the 
Hindu law of evidence became obsolete in the East India Company's courts if not in 
popular practice. Until that time, from 1770 onwards, not only the substantive Hindu law 
in the so-called 'listed topics" (e.g. marriage and inheritance) was applied by the East 
India Company's judges in the Zillah [Mufassil] and Sadr Adalats, but also the basic 
Hindu notions of civil procedure so far as these related to pleading and proof* It was 
inevitable that English or Scots judges, conversant with the outlines of procedure as 
known in Britain, should greet with much less surprise than we would, a system of law 
in which, with specific exceptions, single witnesses were thought incompetent to prove 
a claim, and a very long list of disqualifications had to be consulted whenever it was 
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claimed that a decision in an inferior court had been arrived at on the basis of the 
testimony of incompetent witnesses. The canon law, after all, which still regulated^ in 
large measure^ the procedure of the ecclesiastical courts, had corresponding rules (to 
which, not surprisingly, common-lawyers t(X)k objection). If ever India goes back to her 
ancient learning in order to make her judicial procedure more simple and more efficacious, 
it is not likely that these archaic rules will be revived. But they had their point while they 
lasted, and as we see from the Vivlidilniam-setu (hereafter Setu), which Warren Hastings 
had compiled by a committee of pandits between 1773 and 1775. Dcrrett, Religion, Lmw 
mtd the State in India (London, 1968), 23?-42,271. Iti$ of interest to read an English version 
of the Persian translation of passages copied by our pandits, at (N.B.Halhed), Code of 
Centoo Lazos (London, 1777), 110-14* Until its defects were discovered it was seriously 
intended to make it a statutory source of law for Hindus (W. Hastings to Lord Mansfield, 
21 March 1774, in G.R. Gleig, Memoirs of Warren London, 1841, L pp- 399 ff., 

400—an importiint letter for Indian legal history)- It is not so surprising that pandits 
consulted the Setn constantly, though they knew it was imperfect in various ways (see 
particulars at Derrett, op. Cit., 371, n. 3 (and see Sabitri v. Savi [1932] 12 Pat, 359, 487-8). 
Sir William Jones' campaign against the Setn did not have the effect of inspiring a trcatise 
(Jagannathii-style) on evidence and procedure; consequently the Sciw still held the field 
for pandits" purposes till the end in that area. It is of interest that W.H* Macnaghten's 
translation of the on procedure (utilized by F.W. Macaghben) was thought wordi 

reprinting a s late as Girish Chartd ra Tarkal a nkara "s edi t ion of the translations by Coleb rooke 
of the MitSk^ard and Ddyabhdga's portions on Inheritance (Calcutta, 1870)* 

It was expected that the procedural law along with the law of evidence would 
continue in function for some considerable time* Our z^avasOjd evidently belongs to an 
early period, while that learning was sbll of practical value. In spite of F.W* Maenghten's 
suggestion that such learning was obsolete by 1824, it is theoretically possible that the 
question could have been put as late as 1854 or even 1855 (though this is not the estimate, 
as wc shall see, which I propose to make)* 

First we should consider the text, then translate it, and then comment on its significance. 

Sri^Harih 

Catiide^ vara - Vii( va rOpa-Kul I Qka-bhatta-M i tit ksar3 - VS casp a ti mira-Raghu nandan a- 
bha ftaca rya-Viva da niiava-setu-Hal a yud h a-prabhrtinani matam- 

Narad ah: 

tesdm api tta bulah syiln naiko na stri na du^takrt\ 

na bdndUavo na cMtir brttyus te kdryam anyathd I I 

kdryam satyam api, anyathS tad-viruddhatvena bnlynfi. evarn ca yadi 
paramadhftrmikatvena bandhavadinSm api satyavaditvani ni^ciyate, tads te ^pi saksino 
bhavitum arhanti. tesarn saksyabhidhayakam vakjya-manavacanam apy ctad-vidh3yakam. 
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Vdjtwvnih/iih: y^jnamlk^iJ-smTii, IT. 69, Dh* K. 282^i. Note that die Setu included 11. 6S 
immediately prior to this verse. 


tryavur^h jficifUh irmtttf-^jJidrtu-kriya-ratSh ^ 

ynthd-jdti yatiid-varnanj satve satve^ti ufl smi^dh I I 
yiithd-jdti yo yajjattyas tasya taj-jatiyah sakpi* 


\ajnavalkyah: VS/h, II 72cd. Dh, K, 284* Mamaghten's translation of dharmavitas 'one 
of virtuous knowledge^ (sec below) is comical and throws light on the pandits' pov\''cr/ 
at that period (before 1824) to explain themselves* See on this text and the whole subject 
G. //jii, Hiijdu Law ttt its SoitrceSf I (Allahabad, 1930), 110-11. 


ubUitydtuimittai^ bimued eko' pi dfujrniavit 1 

ubhayflnumatatvarn dharmavittvam ca miUtarn tantram* yathS Visnuh: Vi^nu, VIIL 
9* Dh, K, 244b. The reading abhimaia (for ahhihita) is in the VyavahSra-cintdmoTji^ whence 
the Sehi probably chose it* 


abhtmata-gutia-sajtjpftnrufs iubhaunnumata eka' pi\ 

ala eva ^rotriyam apy ekan? ni^edhavati: From the last quotation from Ytijn. we have 
been following the ScfM (p* 118). The subject of mpedbayath w^hich could not be seen 
without such a reference, is Brhaspati! Dfi. K. 325b. The reading of the Sctu, saptiltUavd 
paUca is found in the Vivttdfi-tiirjdtfva {Dh. K,), 

mva saptHtfiavd pailca catvdras traya eva vd\ 

libhflu tu irotriymi grilhyau mikam predtet kaddeam I I 

eko 'bhimata-guiTia-sampannah pradhi’lna-kalpEih, tad-abhava ubhayanumata-matro 
'pi grahyali* tatha ca Naradlj:: 

ttbliaySnumato yah syild dvay (o}r vivadamSnayohl 

bimved eko 'py adu$tas' cet prastnvyah syil sa siinjsadi\ I 

ubhaySnumata eko 'lubdho 'stenatvSdina sarva-jana-<pra> siddhas' cet, tada 
sak<iitvena sa (bha) yanj pra^favyab* tathatve sneha-vairadi-satti'e "py akirti-bhayat 
satyAbhidhana-sainbhavSd ity arfayah^ vieSrasya tattvanirriaySrthatVi’lt. 

Naradab: 
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stenni^ sahasiku (dhiirijj}h kitavah krodhtikas" cn ye I 
dSHk^irtas tu ie jneyiis ic^u satyam na vidyatel I 
kitavo dyt^-k5rah. atr^pav^dam U^an^li: 
difso 'riadho badhirali kit?thi sOrf-billahslhaviradoyah 1 
etc 'py anabhisaj^bandJidh $dh<isc s^k^hto 7H{i0li I I 


sthaviro glanendriya-grilmah* fldi-^abdt’lt kitavadayah. ubhayanumatatvabhave 'pi 
^ueikriyatva di-gun a-yukta eko graliyah. tath^’i ca VySfiah: 


^tidh-kriyas' OJ dhurma-jmt) sflfcp/ yntrilnubhVttiiJitk i 
praniUnam cko 'pj hfwvct siijwse^u vi^e^tidil I 
(imtbhtitijvitk sth5i\^ntarie satya-vaditvena khyatah^ 


The letters in round breackets have been obliterated by scorch-markSy two of which 
leave gaps in the papery fortunately depriving us of no more than part of the name of 
one of the pandits. It seems clear that the vyavusthU originally i]nt:;hed at khySiah. The 
last words (from are written round the right side of the recto side of the paper, 

in order to avoid carrying onto the verso side, and so as to comprehend the entire opinion 
within the authentication of the six signatures. 

The signatures, or rather sign-manuals, are in the archaic form known from pandits' 
signatures on vyavasthli-^ such as have been reproduced w'ith some faithfulness hitherto. 
The pandit first writes his motto with which he normally heads a letter, and thereunder 
his name- It is a mothod reminiscent of a scab Since many names arc quite common, and 
the custom of writing the title, e.g. tjytiya-paHcilatiii, after the name app>ears not to have 
developed (e\^en latter it was optional wliether a pandit used his title or simply danttH), 
this system did at least give some chance or recognizing signatures. The six appear as 
follows: 

R5me:^varo jayati Sivo jayati 

Sri ka^inatha ^ri Kc^li^ankara 


^armmanah 
6ri-Harih ^aranam 
Sri-Sada^va 
^armmanah 
Srinivo (5fc) jayati 
Sri Rajendra 
^armmarjiab 


^armmaiiab 

^ararjam 

(Gauri-ka)nta 

^armntanctm 

Sri Vih (sic) jayati 
Sri Hati-deva 
^armmanah 


The opinion may be translated as follows: 



3 &6 Enc]fciopacdic Dicttoita ry of the DhitrmitMstrti 

'The view of Carides'vara, Wvari^a, Kulliakay the \^caspati^ Raghunandaixa^ 

the Viufldilrtj/j-vii-st^tu, HalSyudha and others: 

'Narada says, "Amongst them (i*e, the witnesses) there should be no child, no single 
person, no woman, and no wicked person, no relative, no enemy; they would state the 
fact improperly." "Fact" means the truth, "improperly" l>ecause it would be opposed to 
that, that is what they would state- It follows that even if relatives, etc* being highly 
attached to d/wrnm, are adjudged to be truthtellers, they too ought to function as witnesses. 
In fact a text below establishes this point while laying down that they can be witnesses. 
\Sjhavalkya says, "Not less than thr^ are to be known as witnesses, devoted to the rituals 
of the Veda and tl’ie Or all men are traditionally known to serve (as such) according 

to their caste and according to their van\a" "According to their caste" means that a man 
may be a witness on behalf of his caste-fellow. YijhavaJkya says, "Even one person, who 
knows diiama may be a witness if he is agreed to by both sides." 

The technical requirement is double: he must be a d/uirma-knower and agreed to by 
both sides. This is exactly what Vi^nu says: "A single person may function if he possesses 
qualities which are esteemed and is agreed to by both." However, a single a'rptriya he 
forbids. "Nine, seven, or five, four or three, or even two drptriya-$ may be admitted, but 
he should never interrogate a single (^rofriya)*" As for a single witness, the preference 
must be for one who "possesses qualities which are esteemed"; but, in the absence of 
one such, a witness may be admitted if his only qualification is that he is agreed to by 
both sides, This is what Narada says, "If there is a witness who is agreed to by both 
litigants, though he is alone he can be produced before the court provided he is free from 
disqualification (it is implied that he should be free from guilt)*" If a single witness is 
agreed to by both, and is "greedless" (in the sense of Manu 8* 77), well known to all the 
people as such because he is not a thief, etc- then he can be produced in court to be a 
witness. Consequently the principle is this, that even though affection or enmity towards 
one part>' may exist it ta possible that he vidJI depose truthfully out of fear of spoiling 
his reputation: for the purpose of the inquiry is to establish the truth* NSrada says, 
"Thieves, men of violence, swindlers, gamblers, and persons given to anger, all are known 
to be unfit to be witnesses: truth docs not exist in them," "Gamblers"' means dicers* 
Us'anas states an exception: "TTie slave, the blind, the deaf, a leper, women, children, and 
the aged, etc. even these arc recognized as witnesses in a case of violence, provided they 
are unconnected with the parties" "Aged" means one whose combined senses are worn- 
out. The use of the word "etc." shows that gamblers, etc- are included. 

'If there is no witness to whom both parties have argeed, a single witness may be 
admitted provided he possesses the qualities of performing pure rituals, and the like* This 
is what VySsa says: "A witness whose rituals are pure, who knows dhurmat and whose 
speech is tested and tried—such a one, even though alone, may be a means of proof, 
especially in cases of violence-" "Whose speech is trusted and tried" menas one who is 
well known in a particulcir place for his truth-teUing*' 

There can be little doubt but that this r^amsthA is in answer to the question, 'You are 
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to inform us in what circumstances a single witness may be admitlecJ lo prove a party's 
case/ Ihe answer, in short, is that, given various circumstances, a single witness is 
allowable, and in particular where both parties consent, in the absence of better means 
of proof- It is possible that the pandits, or some of them, were already aware that in 
English law, testimony, oral or written, can often be admitted, even against the technical 
law’s of evidence, if the parties agree, since those laws are for the protection of the parties 
and may be waived by them. The question to w'hich this document is the answer can 
have emanated from a Zillah court, or from the Sadr Diwani Adalat, but I suspect it 
emanated from the Council (whose membership overlapped with the Adalats) at a time 
when English scepticism ran up against Hindu conservatism here. No doubt a similar 
question WAS put to Muslim Law Officers. However, our suspicion is not proof, and the 
unusual number of pandits signing this document could indicate, not an extraordinary 
request from the Government, but even an opinion obtained fconceivably even by a party) 
in the course of an appeal. 

Reading through the references added above, one is aware that the pandits started 
their researches not simply from their copious memories, but in the Completed in 
1775, Warren Hastings wanted it to be made a statutory source to whidr courts must apply 
themselves when dealing with matters (within the listed topics) between Hindus. He was 
unaw'are that no European judges who took the judicial function seriously, and aimed 
to be more than puppets in the hands of their native assessors or advisers, could possibly 
loam how to use the discretion which native judges had always had: for example, the 
jurisdiction to determine whether a witness was a person of good character or 'attached 
to dfwrma', etc. a question meaningful to a native court, would be worthless in the hands 
of a European. But such difficulKes were not yet present to the minds of bastings and 
his councillors. The pandits in this case, quoting liberally from the Setu, give us, unawares, 
something of value. The Sctu, copies of which are extremely rare, has been compared by 
Dr. Mrs. Rosane Rocher with one or more manuscripts, and has been found to be corrupt. 
The version which our pandits give, though not deliberately literal, provides certain 
better readings which may be of critical value when a clean text is eventually prepared. 
Tlie top bne of our paper was added as an after-thought, since the pandits probably 
thought it desirable, as sc many authors of their age did, to show not merely that they 
had used an 'authori 2 ed' digest but that they knew their law represented a consensus 
of antique opinion- Apart from Hastings' pandits (the work of Jagganatlia did not deal 
with Evidence) only old authorities were thought to be reliable. 

On the verso side of the paper we find the following: 

Va j naval ky ah- 

dvflidhe bithmurn (wcamn^) saitie^u guniudni tMii 1 

^utta-dziijidhe tu vacattam grShyam ytf gunavattardh I I 
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7bii 

t£?^m itj ife^ah. yat tu— 

sak^inSm likhitan^rri ca nirdi^t^n^n^ ca vSkdi (n.l) I ' 

te$<lTri eko' nyati:\3-vadi bhedat sarve' py assk^iiiab f f 

iti Katyayana-vacanam, tatra trayaiitin) hjlya-rapanairi madhyc ekasya 

vakyasya anyath (a)’Vade aparasya tat-tuiyas>^a sat-pratipak^atayS trtiyasya k> njcid-vaditve 
tab-a bhedist paraspara-viruddh^ith^bhidhana-bhed^t ^(k^)Lbhyo na nimaya iti pa ram. 
Brha&patis tu <5at>-karma*msthan3na grahai^am 5ha^ gut^a-dvaidhekriyanvita ity anena. 
<hjlya'ri^anSm dvaidhe tu na sak$ibhyo nirnayah.> 

The senence added at the end completes :he paragraph as found in the Setu, which 
the author is following a little more loosely than the pandits overleaf. We may translate: 

'YSjnavalkya says, '"Where there is a contradiction the word of the majority should 
be accepted; where they are equally divided that of the possessors of good qualities; 
where tire qualities are distinguishable^ those that have more qualities." We must complete 
the sense by adding '"{the word) of those that, etc/' As for the tejct of Katyayana which 
says, ""Where witnesses subscribed or are produced by a party and one of them says what 
is untrue, as a result of the discrepancy all are non-witnesses", the point of it is this: 
assume that there are three witnesses of equal standing, and one of them utters an untruth 
and the second is like him, but the third, out of opposition (to them) says something 
different, there is a "discrepancy'", i.e, a discrepancy arising from their deposing material 
which is mutually discordant and (since to accept his testimony would be tantamount 
to relying on one witness) the decision cannot be based on witnesses (but recourse must 
be had to other means of proof). But Brhaspati speaks of accepting those who are firm 
in the (six) ritual dutiesy in the text which says that where the qualities are distinguishable 
those (should be accepted) who are equipped with rituals, (but where the witnesses are 
of equal standing and there is a discrepancy in their testimony the decision cannot be 
based on witnesses)." 

The sketching and the writing of this opinion is not equal in quality to that overleaf. 
The Sanskrit ignores the rules of sani^ki more often (an oral style) and letters are left out 
by accident in the copying, inserted later The effect is a hurried one. I suggest that it 
is an opinion, not backed by the authority of the pandits who signed the first, and in 
answer to the question, "Granted that in certain ciraimstances the evidence of a single 
witness can be proceeded upon, does this apply when only one of, for example, three 
witnesses can be seen to tell the truth?" The answer is, simply, no, 

The great difficulty in ancient systems of law was to distinguish admissibility from 
cogency. Rules tending to warn the court against believing testimony, when it proceeded 
from classes of witnesses who could be presumed not to tell the truth, notwithstanding 
the solemn adjurations or oaths which they had to undergo prior to their depositions, 
easily became confused with rules based on other motives. Granted that the basic principle 
was to get at the truth, certain persons should not be put to the inconvenience, shame, 
or humiliation of testifying even in cases where they might speak the truth; and granted 
ihat to establish the plaintiff's or defendant's case was in any event difficult and lay on 
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the conscience of the courts some rules must be devised to ensure that any decision, which 
must disappoint some parly and his connections, must be virtually inevitable. The English 
method, which subsequently became the Anglo-Indian, was to admit practically all adults 
as witnesses, and to decide on the evidence of one witness if necessary, provided the judge 
could make up his mind in complete freedom whether the testunony was, on balarice 
of probabililies, credible* The native system tried to arrive at a not less unsatisfactory 
result by looking first at the number of wilJiesses, then their imparitalit}'; and lastly their 
personal probity. The two opinions on our piece of paper relate to a thought-world which 
was on the point of disappearing. 

This has a bearing on (he date of the document. It was not until 1S53 that (by Act 
XIX of that year) the Bengal Government enacted for the provinces then subject to it, that 
a party might give evidence in a suit on his own behalf, that no person should be 
incompetent to testify by reason of interest or relationship, and that husband and wife 
might give testimony for or against each other* Act XIX of 1837 had already provided 
that no one should be incompetent as a witness by reason of conviction for any offence. 
One result of these fairly well-known facts is that the Hindu law of evidence in civil suits 
between Hindus remained undistiurbed by enactment until so late as 1S37, and more 
substantially until 1853* A consolidating and amending statute for all India was passed 
ifv 1855 {Act If of that year), by sec* 28 of which it was provided that except for treason 
one witness "who is entitled to full credit" should be sufficient for proof of any fact* This 
plainly for the first time repealed an outstanding rule of both Hindu and Muhammadan 
law. The present Indian law of evidence (Indian Evidence Act, 1872), much (at that time) 
in advance of English law on the subject, provided that no number of witnesses should 
be required to prove any fact (see sec* 134). There is no doubt but that until 1837 in one 
respect, and until 1853 in most the Hindu rules were the basic rules for civil procedure 
in suits between Hindus. The reason for this is simple: the scheme of 1772 and the 
Regulation of 1780 provided that "in all suits regarding inheritance, succession, marriage, 
and caste, and other religious usages or institutions, the laws of the Koran vnth respect 
to Mohammedans, and those of the Shaster with re*spect to Gentoos, shall be invariably 
adhered to'* The section did not say that the indigenous learning should be sources of 
law: it said that the indigenous learning should invaruibiy be adhered io in sui/s. This 
explains why W.H. Macnaghten and his father spent many pages on Hindu judicature 
and the Hindu law relating to witnesses. The junior Macnaghten explains (t, 1829, ch, 
6) how three witnesses are required (p* 241), about incompetent witnesses (p. 245), and 
(p. 246) how %y consent of both parties even one person of virtuous knowledge may 
be a witness" and further that one or two may function as witnesses by consent. At p. 
246 he explains that in cases of violence every man may be a witness. In the pandits" 
which he reproduces in summary form (ii, 1828) he relates how a slave may 
not be witness for his master (an opinion of 1813, at p. 317), how a leper may not be a 
witness (1808, p. 319); and that in the case of a female the evidence of a single female 
might be admissible (1817, p. 319)* Thus, the law appearing from the 1866 case of R.v. 
KJtyrvoltah^ to the effect that neither the English law, nor any of the indigenoixs Jaws was 
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per sc binding on the Company's coxirts, was substantiated so far as it went, but we can 
be more accurate in saying that until 1837/1&53 (depending on the topic) the Hindu rules 
remained substantially in force. 

Our Vijavasthil is the work of Bengalis, and we have hitherto been considering Bengal, 
Bihar and Orissa particularly. A movement to oust the indigenous laws from the scope 
of Evidence had commenced much earlier in Madras Presidency. The Faujdari Adalat 
expressed its abandonment of the Muslim law of evidence in criminal matters as early 
as 1829 (Arbuthnot's Select Reports, xxvii). By 1858 the Mufassil courts of that Presidency 
were governed by the English law of evidence {J*B.Norton, Law of EvidertcCf 1st ed., 
Madras, 1858, para. 23)- The case of Syed Ally V. Syid Kullee, 19th Jan. 1813 (Strange's Notes 
of Cases, vob 2,25 at p, 55-6), already laid down that in the Supreme Court (Madras) in 
cases of contract and inheritance the English and not the 'native' rules of evidence would 
be followed. Something similar was laid down for Bengal in Sreentutfy Nobbocomary v. 
Gotirsoondcr, 24th June 1842 (Fulton^'s reports, vol. 1,15), but, as I have said, the position 
in the Company's courts was at large even later than that date, hence the legislation to 
which I have alluded. 

However, our present vyavastblt would not have been needed e?<cept at a period when 
the possibility of the court's relying upon a single witness was in serious doubt. The form 
of the vyavasthil has much to tell us. The court pandits operated normally in pairs, for 
two were appointed to each court. Ttie questions put to them by the courts were written 
on the upper half of a piece of paper, leaving a space blank for a signed reply (Regs IV 
of 1793, sec- xvi)- Thus a vyavasihs on a single piece of paper witlaout reference to a 
question and without any date (answers to a court had to be dated) fits, as I am suggesting, 
a special application, whether by the superior court or Council to, for example, the 
Registrar's office pandits, or to some others, at a time when it was alleged that some 
decree should be set aside for want of reliance upon admissible evidence, or, in the 
alternative, answers an application by some litigant, hoping that, fortified with such an 
opinionn he might have Ms case reviewed on the same basis. In view of the loose style 
of the vyavasthU, obviously intended for general instruction, I incline to the former 
explanation- It should not be impossible to trace back in the India Office Records an 
occasion when tlie Council (for example) (perhaps in the Revenue proceedings) could 
have needed such an opinion. It makes very little sense to imagine that such a question 
could have been asked except at a fairly early stage in the Europeans' judicial activity. 

The names of the pandits might have been expected to afford substantial clues. 
Unfortunately they are not Iliuminating- We know the names of the Supreme Court 
pandits and some of the Sadr Diwani Adalat pandits for the 1820 period. Only isolated 
names have been noticed for the earlier periods. However, it is clear that Kci^incltha could 
be the KHi^inatha Tarkapanctinana who is known to have been active in 1824. As against 
that we can sec that his signature is already that of an old man, (This leaves out of account 
the Ka^inatha Tarkavflgis'a and Kcl^in^tha Tark^lanik^ra, both of whom Ward says were 
active in 1817.) And his colleague Kali!^an:^ka^a, whose signature is also that of an old 
man, can very well be the same pandit of that name who functioned in 1773 in the 
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compilmg of the SffHn This gives us reason to suspect that the -ni& whose signature (the 
fourth) is damaged by the scorchmark, is Gauri-kanta, another of those compilers. If this 
is so Ka^inatha must be an earlier scholar of thatname^ and the vya'ViistM could date from 
the 1790^s. This I think, is very possible, but a date (?) 179CH810 should take cane of 
reasonable doubts on this score. 


LAW IN LITIGATION 

A study of Hindu law causes the mind to become inured to inconsistencies and 
contradictions, and encourages it to be quick to see distinctions and to split hairs. But 
in the early mediaeval period the anomalies were sustained in a less artificial and fictional 
manner, and the distinctions were plausible enough to have been sustained through 
centuries of oral and eventually documentary scholarship. In what follows numerous 
propositions will emerge w'hich seem to tread uncomfortably upon each otlier's heels. 
A careful sur^^ey will show^ that Medh., like most of his contemporariosy was adept at 
reconciling divergent opinions and trends, and at minimising the logical faults of the 
system which the public, after all, needed. 

We have seen that litigation, in the sense of appeal to law in conflicts occurring in 
society, took place not only in the royal courb (induding courts held or sanctioned by 
grant from the sovereign) but also before tribunals of a customary character. The subject 
matter of litigation could be breach of civil law, of criminal law, or of social etiquette* 
The d^tar^ud^dstra ibelf made no such distinctions, but it did carefully avoid giving 
prescriptions which would limit the judges' freedom in dealing with etiquette questions. 
The dharma^trn did not therefore give a complete code which covered all types of 
litigation, Manu did not do so, and therefore Medh. himself does not purport to do so, 
but many of his remarks^ especially those obiter t reveal his understanding of the range 
of litigation* 

We may deal first with civil litigation* The ruler is bound to supply means for 
resolution of the subjects' mutual disputes because one of his tasks is relief from opptession, 
just as the basis for his administration of what we should call criminal law is his duty 
to relieve the subjects from the pains they would suffer in the other world or worlds for 
their offences. Subjecb fall into sin in their maltreatment of each other and in their 
offences against the king (e.g* non-payment of taxes) and if the king does not protect the 
subjects from sin he himself incurs sin, and it is understood that this consideration 
authorises him to take the initiative in the restricted class of criminal cases \vhere he can 
start proceedings swtJ matu. Since hearing cases provides him with an incomcy the restraint 
referred to is a real one. In the actual hearing of cases three questions arise: does the law 
require the judge to act as umpire or inquistor, does the judge proceed according to a 
fixed and unchangeable procedure, and does the law applied to the facb as found out 
derive from the ^ItstrOy from custom, from equity, or from some mixture of sources? Does 
the law itself lay down answers to these questions? Medh* is unusually frank and open 
on this subject, upon which the pubbe must have been sensitive; since if the dastra is an 
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option^ guide or an incomplete guide the question letnAms whether it is a guide at aQ^ 
and. if it is not. one cohesive factor in the common Hindu civilization disappears. In 
Mcdh.'s view the judge must act as inquisitor, and once he is seized of the case he must 
pursue it to iLs end, no matter what the witnesses say or fail to say or how the parties 
behave. It is perfectly true that compromise of an action at law may be the best solution, 
but the agreement of the parties cannot authorise the judge to depart from the established 
methods of arriving at a decision. In arriving at a decision on facts the judge must not 
be hampered by considerations of jurisprudence, however learned. A fm^fi (such as Manu 
himscif) may tend to fossilize the categories of facts, and this tendency must be resisted. 
The true state of facts of a given case must never be ignored because of any incompatibility 
with a swjrfi text. 

Litigants may often be disappointed with the result. Appeal to law is appeal to rffcirfua, 
in the wide sense of that word. The function of the judge, which is never entirely immune 
from taint of sin (for no judgment can be perfect), must be approached as if it were the 
performance of a religious obligation. And yet the results are often far from what strict 
truth would require. Medh. frarddy acknowledges this and claims that Manu did so too. 
The belter cause may be lost through the factor of litigation, and yet it is a re^juirement 
of the sacred law that the decision be implemented. True, a review of a decision is possible 
in many cases: that which conflicts with law may be annulled, and, says Medh*. fines 
may be doubted (there were fines payable even in civil cases). 

The law^ to be applied to the facts as discovered by the court could achieve injustice 
unless it were plastic and supple, and yet undue suppleness would lead to instability 
and the collapse of the judicial system. The solution appears in the following manner: 
the first task was to determine whether the smrti rules were barred by custom* Customs 
must be examined minutely, lest they be novel, or incongruous vrith the Before 

incongruity is surmised the custom (if otherwise unimpeachable) must be compared with 
the smrff which is alleged to be incongruous with it. If the smrli is faultless it will take 
precedence* But can be faulted on a number of grounds* First a great many swirirs 

in vyaualtHra (litigation) contexb are based either (i) upon custom, or (ii) upon the author^s 
preference in each case. In cither case the prove4 custom will take precedence* A fautiAw 
(popular) rule will normally provide the rule for decision so long as some iHstrk support 
for it can be found. But one must take care, since many smrti-s which puiport to make 
up the ^3stra and themselves only reflexions of customary provisions {vyavasth^-s); and 
therefore of no independent authority Thus it may come about that practical rules having 
no literal counterpart anywhere in snifff may have to be applied. When how'ever resort 
is felt inevitably to be to the smjrti, itdo^ not follow that smrti rules will supply the ar^swer 
unaided by other sources of decision. Where smffis are markedly in variance, none of 
them is authoritative without more. When a snirif appears in a context which is not 
perfectly appropriate to it, this affords a ground for ignoring it. And it is for these reasons 
that smrri itself particularly lays down a scope for judicial discretion. Naturally, when 
the liflgants are non-aryans. and not bound by the ^stra in any event, their customs 
cannot be disapproved as repugnant to the 
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The judicial procedure itself is governed by sm^ii rules. But the rules all subserve a 
practical (seen) purpose (see IV below) and are therefore subject to rational [imitation and 
adjustment to meet the needs of the case. A certain number of these smrti-s may be ignored 
entirely, for the following reason. SrJirfi we shall see, derives its authority from factors 
external to itself, such as the Veda or the behaviour of persons learned in the \%da. If 
there is no practical support for a sttifti rule, one is justified in supposing that it is a rule 
derived from the Veda, and therefore possessing spiritual compulsive power, which one 
neglects only at one's spiritual risk. But if Ihe context is purely practical, and has nothing 
to do with action (^r^) in the sacrificial sense, as is plainly the case with questions that 
arise in the course of litigation, the sjiirh is deprived of all support, and is not to be 
followed- Moreover, there is another reason why rules found in the should not 

hamper judicial procedure. The judicial function itself exists for the rSjya-sthitj, namely 
the security of the state or kingdom, and it is for this reason that artha-^tra (economical 
and political) considerations as well as the dharam-^Mstra should be taken into account 
in that context If the requirements of order and good government demand that smr/f 
provisions should be modified in practice, modification is authorised. 

Subjects should not engage in litigation unless other means of resolving their difficulties 
have failed. When the king's criminal jurisdiction is invoked (which to this day is thought 
the most effective method of bringing pressure to bear on the opposite party) other 
considerations apply. The king is not authorised to compromisex or to sanction compromises 
by the aggrieved parties. Criminal penalties are better than Hell. Daijifa, the symbol of, 
dJwrma and generic name for penalties of all kinds, is a quality of government having 
an almost religious mystique. Punishment produces invisible effects as well as its essential 
function of deterrence. Dltanm requires rigour in administration of the criminal law, for 
the criminars own benefit, apart from any other consideration. Yet, the punishment to 
be inflicted must be chosen by reference to other factors besides the smrti text. Mere 
application of the written text will produce unjust punishments. 

It follows from our survey both of criminal and civil law that knowledge of the iSstra 
is by no means the chief requirement. Indeed, before the king's court litigants need not 
expect to be judged according to strictsi»rri rules. The court does not absolutely require 
perfect snirfi-knowledge- Procedure and evidence can be mastered by an intelligent 
person who does not have (and perhaps by reason of caste might not be entitled to have) 
recourse to the 4S$tr(i as laid down in the This is an admission of an extraordinary 

character, introducing an element of reality into the juiisprudential scene which is all too 
rare in our diutrma^ilstra literature. 


LAW AS A SOCIAL REALITY 

An even more surprising revelation is the acknowledgement by so eminent a scholar 
that, not only (as we have seen) may a properly conducted trial lead to unjust results, 
but also it may happen that in pursuance of his legal rights a litigant may properly incur 
censure. The in his view, already contemplates the dicotomy well known to Ihe 
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West, that what is lawful, in the sense that it may be successfully pursued in litigation, 
may be immoral, so that the successful litigant may become liable to spiritual or social 
penalties or both. This recognition of the split in the sacred law between the possible and 
the desirable is a sign of maturity which, one feels certain, the smTti-s themselves cannot 
have anticipated. Tl^eie is indeed a survival, even in Medh. himself, of a more ancient 
outlook. Outside the field oi vyavahdra and in the field of pure social and spiritual sanction 
doubts may occur (as they constantly occur amongst orthodox Jews) as to cleanness, 
purification, and the like^ The ^dstrn allows even one Brahman specialist to pronounce 
finaliy upon such question. How is he to determine? One should follow the decisions 
of cultured men (i.e* Brahmans living by customs inherited from a pure aricestry known 
to have preserved Vedic learning), for one may have faith that there can be no two 
opinions in matters of (such) dhartm. Here we meet the apparently naive, but yet normal 
concept amongst itfstri-s that in a quandary (especially a quandary induced by divergent 
final reconciliation is possible, in which all scholars can eventually be brought 
to agree. 

The scene w'ith which Medh. was familiar was one of infinite variety, yet the whole 
society, with all its castes and even tribes who claimed to have been Htnduized, sheltered 
under one jurisprudential umbrella. For centuries Brahmans, cultivating their ancestral 
usages, had served as models for other, less pure castes to follow. But one must accept 
the fact that the process of modelling was not far advanced, and where it was advanced 
at all was unevenly so. The ^dstra itself seemed to acknowledge the incompatibility of 
what went on in the world with what was, apparently, subsumed by the sjurii rules. The 
sniffz-s set an impossible standard- Sleeping in the daytime was a sin and so was cow* 
killing. The public regarded the latter with abhorrence, but took no strong line with 
reference to the former. Yet, says Medh., repeated performance of either act would bring 
about degradation from caste, for the sjrtrfj intends this. But, whatever the standard, on 
one was justified in pretending that it was met, and thus turning one's back on the facts 
of hfe. Marriage, the chief institution of the law, must be admitted and recognised, even 
though people married for motives, such as the receipt of large doweries, which the snifh" 
altogether ignored and would certainly have deplored. 

In practice the public were constantly agitated by failures to conform to patterns of 
behaviour If it came to a dispute and the law was appealed to, what had law to say? 
The basic conception accord^ remarkably well with social habits. What made an act 
sinful, and therefore fit for an accusation tending towards penance or excommunication 
in default of performance of penance, was not the nature of the act when analysed by 
a rational man, but the fact that the act was prohibited. IGlHng is sinful, not because of 
the killing, but bacausc of the prohibition. The reader will comment that this explains 
why, to judge from traditional Indian practice, robbery of a castefellow is reprehensible, 
while robbery of a non-castefellow is either non-reprehensible or even laudlble. The 
actual terms of the i^stra give no countenance to any such proposition, for acts savouring 
of sinful attitudes of mind are there seen as sinful from the point of view of the owner 
of the mind, not so much by reference to the victim—45ut the presence of roles discriminating 
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in iAVOiiT ot classes of wrong does who have wronged members of lower castes goes far 
to show that such notions could^ somehow, seek support even from the sacred text. 

Outside the sphere of litigation the operation of the law is visible. A disobedient 
servant may lawfully be deprived of his wages, but he is also sinful, and must therefore 
clear himself by some penance. The system did not regard an offender as cleared merely 
because he had paid compensation; some penance (perhaps payable to the caste itselO 
was also required. A criminal penalty however, as we have seen, had the effect of being 
also a penance. 

A great sanction, which Medh. elaborates in numerous places, is the force of public 
opinion. By 'public' of course, is meant not the who!e bcdy of citizens or villagers but 
the caste which, for the time being, can effectively discipline its membersH The subject 
of occupations is something of a test The lustra condemns those who deviate from the 
occupations laid down in the A medieval commentator is likely to ask himself 

how much reality may be attributed to these rules, which, if they were to be taken 
seriously whould give a perpetual income to the authorized recipients of penance-money. 
Mcdh. emphasises that no occupation should be taken up, even though distinctly 
sanctioned by the ^astra, if the result would be blamed by the world. It is obvious that 
this can work both ways and that the authorised and indeed prof^r occupations could 
not be returned to if the community objected. Family usage may prevent a person from 
taking up an occupation, whether or not the ^itsfra also prohibits it. For it is a toka- 
vyavahSra which one observes; one must avoid unpopularity. For a smrti tells us that 
what ts hka~vidvi^fa (hated by the world) is asmrgyci; it does not lead to heaven, which 
means no more nor less than this, that, whether one is permitted to do it by the ddstra 
or not, social (and possibly spiritual) penalties will follow from availing oneself of the 
facBity What appears to be a smrti of unascertained authority is cited for the rule that 
it is wrong to incur popular disapptobatloti. That this opens the door to social pressures 
not contemplated in so many words by the di^stra is obvious. 

Yet the author does not allow thesmrfi to convert offenders intooutcastes with undue 
exp^editior^. Manu V 19 does not mean that a man becomes an outcaste by virtue of his 
offence (says Medh.), but outcasting follows only when he refuses to perform penance 
for the offence; unless one prefers to say that what is intended is that the offender shall 
perform the penance which one who had been outcasted would have to perform in order 
to obtain reinstatement. 

The ditarma encirclement of Indian (Hindu) society is not to be forsaken, however. 
Those who are outside the pale of ditarma are not capable of entering society and claiming 
a purity which on other grounds some Hindus could claim by virtue of their fimction. 
Non-Hindus could by no means escape from the law's ban on social intercourse. The 
dwellers on the very fringe of Hindu society, the scavengers, Chancl^las, had not yet 
reached the stage when their very shadow conferred impurity, but Medh. evidently does 
not allow their habits, standards, or feelings any say in deciding what the law^ requires. 
So far as the pure castes are concerned, their customs regarding purity are themselves 
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authoritative as ^ajTiitdtTa (usage) and must be observed, whether or not positive support 
for the customs could be found in any 

On this basis one would suppose that popular religious usages—whether or not these 
were recognised or recorded in smrti or Veda—would come within the concept of laWn 
On the contrary, though the law in litigation might recognise that such rituals were in 
use, sacrifices which did not conform to ^^isMc precepts were to be condemned, for the 
dOstric material on the duties towards the gods and the unseen world could not be argued 
away or displaced by evidence of custom as such. 
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The is very ivell known as a religious treatise, especially revered 

in Bengal* It is described as "one of the original and most revered and readers 

will be astonished to leam that if it is a fabrication of any kind, it is a juridical fabrication. 
Naturally it is much more than this. It is a work on a v'ast scale in which an old religious 
tendency is refurbished and re-presented comprehensively, with reformist motives. The 
large number of editionsir both in the original Sanskrit and in Bengali and English 
translations, which has appeared is an additional proof of its popularity It would be 
impossible to contend that the purchasers of these books had any interest in the legal 
as opposed to the lebgious elements. But the whole is made up of its parts, and it would 
be incorrect to appraise the MNT without scrutinising its highly deceptive legal portions. 

In an important article Lallanji Gopal showed that there was every likelihocxl that 
the Sukraniti which was until then supposed to be an ancient Hindu treatise on statecraft, 
was in fact a fabrication of the first half of the nineteenth century). It is unlikely, if not 
impossible, that his contention will be refuted: the only important refinement we can look 
for is a more precise location of the work in place and time. In an earlier article) the present 
writer discussed a number of works which were certainly, and others which were possibly, 
written in response to British suggestion or request. The light whidi this throws upon 
the cultural interactions of the two civilisations is somewhat novel. The picture could not 
be completed without a discussion of the MNT, and the writer regrets that he did not 
suspjcctits correct historical location at that time. To his chagrin he finds that he discussed 
the MNT in connection with the topic of pre-emption, realising that the work stood apart 
from the dbarnia^il$tr£i tradition represent^ in earlier treatises of an orthodox description, 
but failing to grasp why this was so. 

This discussion must go further than the previous article in two respects* The MNT 
belongs to the border-land between the pre-British and the settled British system of 
judicial administration, and therefore throws a lot of light on the hopes and fears of the 
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native population at that time and the capacity of the indigenous civilisation to react to 
them. In a further respect the MNT exemplifies a traditional quality of the Hindu mind, 
which must be probed. A psychological point of general interest arises- Credulity and 
make-believe have a special place in Indian intellectuab or para-intellectual life. It is by 
no means certain that an alteration in the content of fairy-tales told to Hindu children 
will remove the tendency towards these manifestations for the future. However that may 
be, it wi\l be found that we cannot discuss our present 'fabrication^ without approaching 
this Indian phenomenon more than once. History often repeats itselh and a similar folly 
in the recent past may throw light on a certain intellectual inadequacy in an unexpected 
quarter, a century before. 


mahAnirvAna-tantra text 

The work exists in very few manuscripts. Every one of them is on paper in modem 
Bengali scripL The manuscript once located inOudh (Th, Aufrecht, Caialogus Catalogorum, 
I. 290) is no longer available. As for the rest see RajendraJa! Mitra, Notices of Sowsfcrff 
MamiSenpts (Calcutta, 1871), p. 159, no. 289; in the possession then of Jatindra Mohan 
Tagore of Calcutta (son of P. C.Tagorc, a young friend of Raja Rammohun Roy); without 
commentary. Sastri and Gui (above), pp. 53—57; no commentary. HaraprasSda Shastri, 
Descriptiw Catalogue of Sanskrit Mss. in tite Collection of tlte Ro^al Asiatic Society of Bengal, 
ed. Chintaharan Chakravarti, vol. 8, pt. 1 (Calcutta, 1939), p. 229, no. 6039. A Avalon says 
(Intnxluction to his edition of the Text of the MNT), over the dating "'Oxford, 21st 
September, 1928", that the manuscript which was with him contained text and commentary, 
and was throughout in Rammohun Roy^s handwriting (p.viii). How are we to account 
for small discrepancies between fus text and the text of which Rammohun printed 
fragments? And where is that copy now? N.C. Sainsbury, Keeper of Oriental Books, 
Bodleian Library, Oxford, informed the present writer on 11th May, 1966 that there was 
no trace of any Sanskrit inanusaipt having been given or bequeathed by Sir John Wbodroffe 
(see pp. 174—175 below) to the Bodleian. An appeal to prof. V. Rlighavan of Madras for 
information on further copies of the MNT produced no further evidence. The India Office 
Library possesses no material relevant to this enquiry, but the Librarian told the present 
writer that PN. Mukhopadhyaya, one of Woodroffe's collaborators, was alive as recently 
as 1963—but he has not been traced. Manuscripts with the bare text of the versos are the 
majority (if the word 'majority" has any meaning where the total is so small) and it is 
not clear whether the text with the commentary of Harihar^nanda Bharati (or 
HariharSnanda Tirthasvaml) is preserved in more than two manuscripts. This speaks at 
once for the work's being modern, or rather, very moem. No trace of it is found in any 
work dealing ’with tantric religion prior to the eighteenth century). For the opinion of 
Kane, see previous note. The modernity of the work is recognised by Chintaharan 
Chakravarti, Thu(Calcutta, 1963), 24, and previously by M. Wintemitz, History of 
Indian Literature, vol. 1 {Calcutta, 1927), 592—598. It is said to be mentioned in the 
MoJasiddhisdra, an "old" copy of which belonged to Ridh^k^nt Deb (1783—1867), the 
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bibliophile contemporary of Rarmnohun who opposed him in matters of religion. It is 
said to be quoted in the pn^rtato^titht^, a modem tantric nilxittdha. The origin of the former 
work is unknown. The MNT is barely mentioned by M. Monier-Williams, Indian Wisdom 
(London, 1893), p. 525. Students of iantms either ignore this work), or declare that its 
peculiarities do not quite fit it for the Bengali climate of thought), in which it must 
obviously be placed historically and geographically. First published with comTnentary by 
Adi Brahma in 1876 by Anandachandra Vidyavagis'a who used three Mss , those 
at the library of the Samaj, of Durad^ Chaudhuri, and of the library of Rammohun Roy 
The text with Hindi translation: Jwala P. ML^!ra (Bombay 1896). The text with a commentary 
attributed to SankarSchclrya (!) was printed by the Daoda Sabh^ of Manikaroaka Ghaj, 
Banaras, in 1886. The text with the commentary of Kri^h^ Gopala Bhakta appealed in 
(?) 18S6, IS&B. The text with a Bengali translation: by Jaganmohan Tark^Lank^ra (1886; 
3rd edn. 1914); by Shri Prasanna KumSra S^tri in 1888, also 1896; by Gop^IadSsa 
MukhopSdhyAya in 1901, 1927 and 1928. Pt. jivananda Vidyasagara's edition of text and 
commentary (of Hariharinanda) without translation was published at Calcutta in 1884 
(the writer saw a presentation copy at Adyar). The text and commentary were edited by 
A. Avalon (Tantrik Texts Ser., vol. 13) from Madras in 192% reissued with translation in 
1953. See P. N. NACha and J,B. Chaudhuri, ed. CJ. Napier, of the India Office 

JLj£p«7ry, vol. 2, pt 1 Sanskrit Books, sec. 3, pp. 1521^—3, 

It has been printed with and without commentary a.r\d in Bengali translation many 
times: and several rumoured editions have not been traced. The popularity of the work 
is shared by its two English translation. That by Manmatha N&th Datta has been stigmEitiscd 
as insufficient by the author (or supposed author) of the second, Arthur Avalon. Avalon 
referred to his "informants" and "Indian Pandits under my general editorship." Occasional 
indianisms of language which eluded his editorial eye still attest their part in the 
undertaking. Avalon's edition of the text with the commentary has been printed at ieast 
twice, and his translatior\ has gone into so many editions that Ganesh & Co. (Madras) 
who publish Avalon's many works on tantrism, evidently have a stable market. The 
popularity may in some measure be accounted for by the subtle appeal that the work 
has to the twin strands of modern Hindu thought, the mystic and antiquarian on the one 
hand and the yearning for cosmopolitan values on the other. 

The tantra is regarded as a religious work, and purports to have been composed by 
the god Siva. It is in terms addressed to the goddess Pan^ati. There is no trace of the 
author's identity (naturally)^ for that would have interfered with the illusion: so that the 
work is anonymous. At one time it was believed that the MNT was written by R^ja 
RSmmohun Roy or by Hariharananda Bharati himself. The first is highly imporbable, as 
we shall see, and the second is unlikely, since in one place at least he seems not to have 
understood his text. But, as we shall also see, it is very probable that the author's work's 
emergence was owed to Hariharananda. 

Our special task is to examine the tantra with especial reference to the legal portions, 
for without these we cannot detemine the mental dimate in which the author wrote, and 
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so we cannot establish its approximate date or conjecture how it came to be written. 
Having drawn conclusions from this material we can determine inferentially the relations 
towards this book on the part of HariharSnanda, of RSmmohurt Roy, of the DrShma SamAj 
(which accorded the MNT considerable importance), and lastly of Arthur Avalon. This 
also is necessary, as It is not sufficient to establish how and where and when the book 
came to be written, but we must understand how it came to light, why it came into the 
prominence it did, and why, in the legal sphere, it did not come into greater prominence. 


mahAnikvAna-trantra and caste 

It is generally known that Hinduism traditionally concerned itself with uinfa and 
i\4yama, that is to say with the hierarchical classification (or, commonly, 'caste') in which 
the individual was bom, and the 'stage of life' which he occupied at different periods 
of his life. In regard to both he was taught traditionally the merit or otherwise of 
observances, occupations, actions and abstentions, both those of a strictly religious nature 
and those with an ethical or moral sigruHcance. Contact with persons of other castes, the 
relationships which are allowed with them, the relations between the castes themselves 
in religious and purely secular contexts: all these were within the purview of the d/iarnia- 
(hereinafter called the^^tnj), the traditional Hindu 'science of righteousness'. This 
last is evidenced in an abundance of native literature, not to speak of discussions by non- 
Indians, It is generally possible to tell what the SUstra teaches on almost every problem 
that can arise in life. 

The widest variety of opinions and psychological needs, felt over two millennia at 
the least, has provided in the dMra itself at various levels so wide a latitude for personal 
behaviour, always within the framework of caste, that until European influence began 
to be felt widely the weight of Gastric sanction was not felt to be more of a hindrance 
than a privilege. The rise of European power produced reactions. It is a fact that Indians 
have a special, and perhaps unique faculty for adjusting themselves to foreign ways 
without themselves ceasing to be characteristically Indian. Acculturations are known the 
world over, but the ease with which Indians—for all their distinctive and perv^asive 
civilization—from at least as early as the time of Alexander the Great, picked up foreign 
languages and became masters of foreign ideas about which they were curious, whilst 
still remaining nothing other than Indians, is not rivalled anywhere. The choice between 
assimilation or fossilization (as elsewhere) has not apparently presented itself. The 
characteristic Indian response to a new idea is not that it is wrong, but that Indian teachers 
must have said the same, or virhially the same, already. Outrageously novel notions are 
received in this constructively tolerant spirit, provided they arrive from a prestige-bearing 
quarter The assumption is that Hindu learning and experience is exhaustive, and a new 
idea is merely one which was fallen temporarily out of view. It will then be re-expressed 
in Indian terms, perhaps distorted in the process, but none the less effectively absorbed. 
The acceptance of the Common Law with so many of its technicalities into India is only 
a single, though a very striking example of this process. One might have expected that 
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in order to be an expert practitioner in this very foreign and esoteric science one must 
forsake and repudiate traditional Hindu learning: but on the contrary many of the most 
successful practitioners at the Indian Bars have been brought up in the traditional way 
and have been great Sanskrit scholars in their own right. The late K.V. Venkatasubramania 
Iyer was not only the best Hindu law scholar of his day but taught the Madras High 
Court constitutional law, the newest and most foreign of legal manifestations India has 
known. And he was merely on outstanding recent eJtample of an intellectual type. These 
general reflections have an intimate bearing on the MNT, which, whilst being extremely 
popular and highly revered, contains ideas unique in Hinduism. 

Caste seems to be the pivot of this paradox. Hindus have long been aware of the 
absence of mrna outside Indian and must have sought to justify caste to themselves. Many 
of the elaborate native expositions of the uwmj-theory may well owe their existence to 
this &elf<onsciousness. When first Muslims and then Europeans ruled Bengal and gave 
promotion and lucrative appointments to Hindus of whom they approved, it could not 
be for long doubtful whether Hindu social and political theory would come under critical 
examination from Hindus aiming at desirable employment. Both Islam and Christianity 
being proselytising religions, amny Hindus were brought to face the alleged merits of 
monotheim and a caste-less (or apparently caste-less) society: even if they had not been 
invited to do so by missionaries, their natural curiosity would have inspired them to 
investigate the reasons, if any, for the non-Hindu dhanrjas. The natural reaction would 
be to make a choice: either a non-Hindu dJmnm must be rejected because the alleged 
justification did not in fact support the practice/ or because it could not be accommodated 
with prevailing Hindu concepts which already occupied the field; or, on the other hand, 
the justification being non-repugnant to Hinduism, the foreign ditarma could be added 
to the spectrum of Hindu behaviours. A great help in this process was Che natural, innate, 
ambivalence towards caste, especially in some areas of India where caste seems never 
to have had a firm hold, where Buddhism lingered long, and where in some senses and 
for some purposes people were anxious to pretend that it did not exist. An exaggerated 
respect for Brahmins (sometimes addressed as devat/t, 'deity', not always in fun?), and 
a desire to creep out from under the caste system, might welt reside in the same head. 
Likewise tantric religion, which consists fundamentally of magical practices undertaken 
under the impression that worship of, for example, the goddess I^i, in esoteric ways 
would bring supernatural benefits to the worshipper, sought to supply to Brahmins and 
non-Brahmins ^ke a religious experience in whidt horror and awe might be combined, 
and in which the appetite for the marvellous and the secret, hitherto confined to Brahmins 
trained in the laborious methods known only to the orthodox, could be spread amongst 
persons whose only link was a common ritual. A boost was given to tantric performances 
and literature by the dominance of the Muslims, who possessed common rituals as, apart 
from tantrism, Hinduism did not; and the coming of Christianity to Bengal will have had 
an even greater effect The common rituals of the sects of Christianity were much more 
elaborate and had, especially in the case of Roman Catholics, a strongly mystical and 
awesome element. 
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On this we may dwell for a moment. The drinking of spirits and wines was until the 
arrival of Europeans the privilege of the very lowest classes of Hindtis, with the special 
exception of the numerically insignificant princely caste^ In Bengal the unorthodox w-ays 
of the Punjab ar\d Sind vrill have had no effect. The Brahmin ethic which still remained 
the dominant ethic of Bengali Hindu society, eschewed Liquor Islam purported to reject 
wine* Christians believed that drinking wine and eating flesh in the shape of bread, 
properly consecrated, was a great communion u^th the Divine. Persons of all sorts, once 
admitted to the churchy could and should partake of this communion. From a Hindu point 
of view the horned aspecb of this act might be its chief virtues^ provided one saw them 
in a tantric light. The things hated by orthodox Hinduism ttuned up in 'left-handed' 
worship by sects meeting in secret: eating meat, drinking liquor, committing incest 
Tantrism bad made these psychological aterrations almost respectable. 

To the three otherwise reprobated acts commencing with the syllable rtui known to 
older tantrism the MNT added two more, and we have the pafiai-makitraf the five (otherwise 
questionable) entities commencing with wjij, in which the tantric adept was entitled and 
expected to indulge during the ritual. Some of the curiosities of the MNT are most easily 
explained if one assumes an attempt by the author to admit into-relatively old tantric 
usages, such as are found in the ^litrijavis-tantrat notions derived from a comparative 
study of Christian, espedally Roman Catholic, doctrine. The priest, the consecration of 
elements, the partaking of elements after initiation, and in particular the notion of a 
wedding which is a religious communion as well as or indeed rather than a carnal 
copulation, all appear in this turttm. The effect is, like so much Hindu teaching of the 
nineteenth and twentieth centuries, not excluding the Hindu contribution (at times 
heavy) to the Theosophical Society's work, to draw what appears to be the foundation 
out from under the f5^t of the rival religion, leaving it with no exclusive merits which 
might claim converts from Hinduism. The present writer is impressed by the indebtedness 
of the MNT to Catholic Christianity, especailly when we read that a kula-sanrtySsi or 
avadhdta (the or tantric priest: amdhtlla means literally 'one who has shaken off, 
repudiated', 'a philosopher') can make Yavanas (i-e* even Muslims) pure (XIV. 177); in 
other words the merits of what corresponds to baptism belong to tantric Hinduism in 
no less an amplitude than to Christianity—for if a Muslim can be initiated a Jortiori a 
Christian can 1^; that a hiuh teacher must initiate a Cand^^ (out-caste) or a Yavana who 
approaches him with a prayer for admission to the sect (XIV. 187); and that men of all 
the different dharmas m the world (thus explicitly including Christians) can be kaulas 
(ibid., 189); and when we note the mystic communion which all these people of different 
races and castes can enjoy together in common eating (III. 76—82)—a thing otherwise 
abhorrent to orthodox Hinduism. The great merits of Islam and Christianity, viz the 
absence of caste and the presence of communion, are no longer their peculiar gifts: 
Hinduism possesses them in full measure within the rather doubtful sphere of tantrism* 

Nor is the matter left there. Caste and sect are often similar notions and sometimes 
popularly synonymous* The identity of the caste is often detected from the deity or deities 
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worshipped in common. If one intends to abolish caste, whether out of desire to imitate 
or excel non-Hindus or from political motives, oneautomaticaUy emphasises a monotheistic 
approach: the deities are in reality all one. The MNT does exactly this. The worship to 
be undertaken by the kaula, the member of this sect which is to be open to people of all 
religions, is that of Brahma, a deity who seldom plays in traditional Hindiusm the role 
of a dciHitS for the purpose of pr7p. It is quite justifiable to assert that the tmtra is devoted 
to the worship of the Supreme Being and that the polytheistic traces, which remain 
numerous throughout the work, as w'cU as the heaps of "mumbo-jumbo' which one 
expects to find in any Cantric work, are superfluities which can be ignored if one wishes. 
The work is evidence ttiat one very learned Sanskrit scholar believed that monotheism 
and a casteless society belonged to Hinduism and that the god Siva could be believed 
to have taught the details to the goddess Parvati, These details imitate the range of the 
dhamw-i^tra, with inJhation, worship, class occupations, and installation of deities, the 
special rituals of the katihs" dmkra (or congregation under the direction of the awdhUta), 
and. last but not least law. 

The legal element in the tantra is very curious. First of all it is ample and more 
extensive in scope than genuine ditstric works allows; next it is spread throughout the 
work in a manner hostile to any suggestion that the legal provisions are interpolations. 
Further, the author expected the religious sanction attributed to the work as a whole to 
operate in a Gastric fashion upon the conscience of the king. The occupations of the varnas 
are by no means missing from this treatise, because the social value of caste is not forfeited 
while the relgious merit of castelessness is being introduced. As a result the king is 
expected to do his duty of protecting the people exactly as under the orthcxlox scheme. 
The author thus depicts the god Siva instructing kings to administer law according to 
his directions: and it is the relgious sanction which is operative. The 'king' whom the 
author has in mind cannot for long remain in doubt The author must have been a 
Bengali—there is no evidence suggesting that he was a non-BengaU: the work did not 
exist while Hindus exercised royal powers over more than relatively small fragments of 
Bengal. The author must have wanted, therefore, to provide guidance for Muslim or 
European administrators. Which? This we must try to establish. 


mahAnirvAna-tantra'3 legal provisions 

The legal portions of the tanira can be classified into three categories: (1) those more 
or less compatible with the though couched in language which an adept in the 

iiistra might not have chosen (these it is neither convenient nor necessary to disoiss); (2) 
those that are foreign to the d3^tra‘ finally (3) those which are not merely foreign but also 
evidently compatible with English law or legal ideas, whether in tone, origin, or even 
language. 

It will be convenient to deal first with those which are foreign to the ddstra. This is 
easily detected, since the rules of the difstra may be found out in MM. Dr, P. V. K5i]ie's 
History of DhamndiSsira, which, though in English, is copiously supplied with references 
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to the original Sanskrit. Another useful work is MM, Dr, Sir Gangcinitha Jh^'s Hindu Um? 
ht its Sources^ Fomignness to the may take various forms. First, the rule as expresseil 
may have no counterpart in any iitstric text; next, though some counterpart may be found, 
the approach and Language reveal an indepervdent otitlook, a different origin for the idea 
expressed. The last, and perhaps most important distinction is where the rule appears 
to be gastric in style and approach, but has a significant variation, as if to operate as an 
amendment of the sdstra. It will not be convenient to subdivide the material exactly in 
accordance with these differences, partly because the categories overlap, and partly 
because those who wish to compare the original sources would find it advantageous to 
check the miscellaneous examples in the order in which they occur in the work. 


A. Rules foreign to the idstm 

The two great spheres of differences between the MNT and the ^itstra are marriage 
and inheritance. It will be noticed at once that these are the two main spheres of Anglo- 
Hindu law as first defined by the celebrated regulation of 1772, That regulation indicated 
that the law of the idstra should be applied to Hindus, but it did not indicate precisely 
what texts were to be consulted—nor indeed could such a provision have been made with 
any hope of success, even if many of the East India Company's officials at that time had 
comprehended what was meant. The MKT's attention to these two topics could be read 
as an attempt to make up for the diffusencess and lack of clarity in the genuine ^dstric 
material. 

We may commence with VIII. 150—1 (numbered 151—2 in the translation of A. 
Avalon. 


Same varnd}_t sva^sva-vanjnir brMimodvHhani tatM ^anmn 
kurviran btujirvdvi-CakriU tattVd-Oikritd rtc 
libhayatra mahe^dtti iiiimdvidm pmkiritiiah 
tattiiT dihje Cd p&ne ai varr^a-bfiedo na vidyate. 


This Avalon translates as follows: "Except when in the Bhairavichakra or Tatlva- 
chakra, persons of all castes should many in their caste according to the Brahma form, 
and should eat wi^ their own caste people, O Great Queen! in these tw'o circles, however, 
marriage in the Shalva form is ordained, and as regards eating and drinking no caste 
distinction esdsts." It is important to recognise at the outset that the MNX admitting that 
sexual intercourse is a feature of tantric ritual, speaks of udvMm, "marriage^, and gives 
us to understand that a woman (presumably an unmarried woman or a widow) with 
whom intercourse is had, subsequent to the ceremony to be described, is wife to the man 
who enjoys here, whether or not he already has or had a caste wife. The Saiva marriage, 
which was an abortive attempt to reform the Hindu law of marriage from within, in 
partial imitation of Muslim and Christian freedom to contract marriages outside the 
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religion, is thus seen as a development of the existing tantric ritual or orgy in which 
intercourse without any question of marriage played some The next relevant text 
is too long to set out here at length, seeing that it occupies IX. 267 to 2S4 in A valon's 
text, that is to say IX. 266—283 of JivSnanda's text. Avalon's translation is to be found 
at his pp, 302—i)4. 

The verses follow a description of a BrShma marriage which has an orthodox or^Sstric 
air about it, and form the climax of book IX. But they ace in some kind of contrast to 
the Brahma marriage, and since the rules follow the former and are at the climax the 
reader is left with the impression that this innovation (totally unknown to the Is 

more important to the author than the material which introduces it. The content of the 
passage may be summarised thus: having said that another Brahma marriage should not 
be undertaken without the permission of the first Brahma wife (266), the author adds 
rather abruptly, "if the children of the Brahma wife or any of her family (vatttda) be living 
the children of the Saiva wife shall not inhert'' (267). They arc however entitled to food 
and clothing and the heir is bound to maintain the Saiva wife. Them are two Saiva 
marriages: one is terminated with the chakra (the relationship ends—one hopes^—when 
the congregation disperses), while the other is lifelong (this was the principal innovation, 
evidently) (269). The marriage is arrived at Ity mutual consent (parasparccduiyil) and is 
performed by the male (called here vira). But he must first obtain the consent of the 
assembled congregation *271). He then asks the woman to accept him as 

husband vnju) (273). The presiding priest utters a mantra invoking the 

protection of the tantric deities (276) and the congregation say Amen (sewsfi}. The priest 
spinkles the couple with wine or sacred water They bow to him and then "carefully carry 
out whatever they have promised'' (27S), The author says that in Saiva marriage there 
are no restrictions of caste or age, but the woman must have no husband and not be within 
the prohibited degrees (this is evidently intended to lay a foundation for a respectable 
marriage) (279). But if this ^aiva wife has a menstrual period thereafter, the husband, 
if he desired a son, may abandon her (tyajei)^ The offspring of a Saiva marriage is of the 
same caste as the mother should she be of the lower caste, but if the order of castes is 
reversed he has the status of sittj\dnya ('equal', 'commoner'?). Such sons would have no 
status in the funeral rites under the but since the kaulas, or tantric adepts, have 

allowed the marriage, naturally from their point of view the issue are legitimate: therefore 
at a time when a legitimate son would according to the d£f$tra perform orthodox rituals, 
the Saiva son must feast the kautas only (and not Brahmins, t^ua Brahmins) (282). 

The general tone of the MNT on sexual matters is puritical. The author evidently 
hopes to elevate his Saiva marriage into a respectable institution, a means of liberalising 
Hindu society, providing tantrism itself becomes more respectable as well as more widely 
patronised, and this latter could certainly be hastened if tantrism were to be cleansed 
of merely libidinous elements. It is important to note that at 283—4 the author attaches 
religious sanction both to the desire for intercourse and to the dUim-dHamjaj an expression 
which means both the laws promulgated (here) by the god Siva, and the system of iaiva 
(i.e. Siva's) marriage just set out. The tendency is confirmed by a verse in the section 
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dealing with scicuaL misbehaviour (XI. 46): 

pannims tu ya bn^mmir va ia^-vartmnbhU} 
ia em dara vijneya anyi9^ sarvaf^i pam-striyab* 


Avalon translates (p. 346}: "A man should consider as wife only that woman who 
has been married to him according to the BrShma or Shaiva form. AH other women are 
the wives of others/^ It is a sin to look lustfully on the wife of another (47), 

A further statement that the children of a Saiva marriage are not to inherit in the 
presence of either issue of a Br^,ma marriage or close relatives {sapifidas) of the deceased's 
father or mother is followed by the rule that the Saiva wife and children are entitled to 
maintenance. To confirm the married status of this woman he continues with a rule (XII. 
60) that she cannot look to her father or other relations for her maintenance: her Saiva 
husband must support her, provided she behaves herself. 'Therefore, the father who 
marries his well-bom daughter according to Shaiva rites by reason of anger or covetousness 
will be despised of men (61)" (Avalon, p. 368)- But the issue of the S^aiva marriage inherit 
before all remote relations and strangers (62). Thus the novel institutioti is settled into 
the law not merely of marriage but, quite practically, those of maintenance and inheritance 
as well. The warning not to give away a daughter in the Saiva form without due reason 
(for the BrAhma form will entitle the girl to ornaments and other prestigo-bearing 
expenditure, whereas the Saiva form avoids all the conspicuous consumption dear to the 
Hindu) is supported by a further rule {at XII. 125) that an only daughter should not be 
given away in this form, and it is possible to read the verse in such a way as to include 
a prohibition of a man who has one wife giving away that wife in a 5aiva marriage 
ceremony (Avalon, p. 376). 

The inheritance provisions of the MNT have two characteristics that mark them out 
from all SSstric works. First the detail is very elaborate. It is far more explicit than would 
be required in a native law book. The explicit provisions of the Vivi^intava-setu (1773 to 
1775) are a rough parallel, and this is very significant. Seccmdly, the language is markedly 
uri-^5stric. Words occur which are unknown to the lustraj and which are evidently 
translations into Sanskrit of tcchrdcai English expressions. The passages in question are 
Xn. 19, 21, 25, 26—28, 30—40, 42—63. A summary will serve our purpose. A son's son 
is entitled to the property rather than a wife or a father (this would be correct in gastric 
law) 'by reason of his being a descendant' (adlmstaj jannm'gauravM, literally, because of 
the importance of downward, or lower, birth). This extraordinary expression (Avalon, p. 
364) betrays not so much the hand of the novice as that of one who intends to communicate 
Hindu ideas in a foreign diction (though the medium is Sanskrit). Avalon's note to this 
verse (XII. 19) shows no sign of his having grasped how strange the expression is in view 
of the fact that Hindu law is well equipped with discussions of inheritance and never 
contemplates this way of putting it He says "property primarily descends", unaware that 
the metaphor of descent^ so well embedded in English legal language, is by no means 
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universal. There is a privilege for males (21) and that is why a grandson will exclude 
daughters, though they arc very near Theie is a definition of stridJmrmm (woman^s 
peculiar property), and wo arc told that all of this passes to the sWJx {svoitii need not 
mean husband here) and '^Ihen" (presumably in his absence) the nearest will take here 
esate adha lirdfivd-kramSd, "according to the order of down and or rather, "'by reason 
of the going down or up", i*e„ literally, "^according to descent and ascent^^ The classical 
definition, of K3ty5yana, lisLs what Ls given before the nuptial firc {adhyagrti}, at the time 
of the prcjcession to the bridegroom^s house {adhyUvahamka), given by the father or 
mother-in-law, and when showing reverence to elders (pnff-daffa),iu/fe!7, and post-nuptial 
gifts from the family of the husband or her own kingsmen (anvMheyay XiTxjc, mentions 
only gifts from the father or fathcr-indaw, etc*, and whatever is earned by her personal 
efforts—wliich KatyAyana and the other snifit/s actually exclude from the definition of 
strtdlianatii. 

This is a very comical attempt to translate an English portmiinteau phrase. If an 
English student of Sanskrit had been trying to turn an English legal idea into that 
language he might have produced a similar result The inheritance of the widow depends 
on her good behaviour in the care of her husband's family Even suspicion ot misbehaviour 
will prevent her inheriting: this is emphatically contrary to ^3stric law and naturally to 
Anglo-Hindu jurisprudence. There is a very extraordinary expression at verse 30, It is 
an endeavour to explain what in subsequent periods of Anglo-Hindu law was worked 
out in detail, but was naturally obscure on the footing of the texts of the Bengal school 
(usually called the D3yabhElga school) of Hindu law. Avalon translates (p* 365): "'If the 
woman who inherits her husband's property dies leaving daughters, then the property 
is taken to have gone back to the husband and from him to the daughter.'" Correctly he 
should have wTitten "'a daughter"- for "daughters", but the slip is trivial* The property 
goes to the daughter, says the text literally, svitmi-pad^n^ gsfM, i*e. "having reverted 
to the husband (owner)"". Is it assumed that the husband is already dead, but the property 
was originally his? If the widow took it subject to what is now called the "'limited estate", 
one of the incidents thereof was that on the widow's death (or surrender) the next heir 
of the last male holder took it as if he had died when the widow died* Verse 31 

explains further: "'So property which has gone to the widow of a son during the iifetim,e 
of a maiden (daughter), on her (the widow"s) death it must revert to the "owner" (here 
sviUfii means the last male holder's father and from (her) father-in-law it will go to his 
daughter/' 

This is incorrect D3yabh3ga law put tn very unconventional language. Nowadays we 
should express the thing by saying that if P died leaving a son S and a son's wife SIV 
and a daughter D, and then S died leaving SW and D, and then SW died, the estate which 
had formerly belonged to P would not pass to the personal heirs of SW but would pass 
to the nearest heir of S as if S had died when SW died and the nearest heir of 5 must 
be sought through P, his father: but we should not choose D as the reversionary heir, 
because D is not the nearest heir of S, as the sister is never an heir at DSyabhaga law. 
Thus the author of the MNT, seeking to combine the native notion of the bmiEed estate 
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with a foreign notion of nearness of blood and the search for the descendant of the 
previous owner (see below), puts what U in fact an innovation into language at least 
comprehensible to a foreigner In verse 32 we read "Likewise, property which has passed 
to a mother in the lifetime of the father^s father (namely the mother's father-indaw) must, 
on her death, go to her father-in-Jaw by reason of her son, by reason of her husband." 
In other words the last male holder's (her dead son's) line's nearest representative, 
namely her husband's father, must take the property. This would be correct at DlyabhSga 
law. The rules which follow bear out both points, namely the effect of the limited estate 
and the claim of the reversioner, and the concept of "descent", etc. At v. 35 we are told 
"In the absence of descendants (adluistattdii3tn when the estate cannot descend 

(literally, 'go down'), then it must ascend (literally, 'go up') only by means of him through 
whom a descendant was reached"* Avalon's translation seems incorrect. The property, 
it seems, goes by the way it came, and the illustrations bear this out. Many intricate 
questions of inheritance arc now handled, and there is a general conformity with the 
Dflyabhfiga law. The way in which the rules are set out has nothing in common with 
conventional DSyabhSga exposition. But striking divergences from that law are found. 
Half-brothers and full brothers inherit together v. 39. Daughters' sons cannot inherit in 
the lifetime of daughters (which is correct), but daughters inherit after sons (40—41). 
Stridhanam (cf, v, 25) inherited from others tiifin the husband reverts to the source from 
whence it came {42h this seems new. There is an odd phrase at 43; prcMabdlia-dhatia, 
"property obtained from a dead man (i.e. 'deceased')". Verse 46 has much interest; 

pitfmfiH: sannikarse Ira tulpau bhriSr-pifdmafutu 

dhanatit pitr-padam gatod praydtur hhrdtaram Mtajei. 

It 1 $ perfectly true that, as he says, "in point of propinquity both brother and father's 
father ate to be preferred to the fathers's brother". From the western standpoint the 
number of degrees is the same in the case of the brother and the grandfather, w'hereas 
in the case of the uncle three steps have to be taken. He continues, "the property, having 
reverted to the father should resort to the deceased's brother". The word for 'decased' 
is a neologism, pra^fStr^ a literal translation surely of 'predecessor', much better than the 
ptvta notit^ above* This conception of property passing through relations (whether Uving 
or dead) fits English concepts of descent of real property, but is quite foreign to Hindu 
law as generally understood. The MNT emphatically explains a conception of inheritance 
totally foreign to Hindu law, yet congruent with English notions of descent of land* These 
were peculiar even in Europe. The basic doctrine was fujereditas nwiquam ascendit. The 
propositus might die leaving a feudum maiernum and/or sifE^udunt paiermint. Thus if the 
propositus died without issue of his own it must pas fJrreugli the intervening ancestor 
to the issiie of that ancestor who was last seised (legally possessed) of that/cuduwj. Thus 
an elder brother can succeed to a nephew, though the nephew's father could next take, 
by succession to his own brother. The principles are set out very briefly in W* Blackstonc, 
Commentaries o/t the Laws of England, II, 208 ff* (the pagination agrees in the numerous 
editions of this standard work which was certainly knowm in Bengal at all relevant times). 
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Blackstone will be cited constantly below because he was known in Bengal: but for the 
purposes of the present reference, the reader may compare the language of the MNT with 
the careful and clear exposition of the English law of descent of land at F. Pollock and 
F. W, Maitland, Hfsfory of EngUsh Low, 2nd. edn. (Cambridge) IE 260—307* Incidentally 
we note a characteristic of the MNT. The English law totally excluded half-blood from 
succession to land. We have seen that the MNT classed half-blood and full-blood together. 
His great fondness for the scheme of seeking the heir through the ancestor, as if the 
propositus" heir were the ancestor's heir, which is the essence of the English system as 
at that time, did not commit him to accept all the consequences of this. So elsewhere an 
English rule appears, but not with alHts technicalities, refinements or concomitants; the 
rules appear rather eclectically and sporadically. 

More foreign still is verse 52, according to which the well-behaved son"s daughter 
whose parents are dead and who has no brother may share here father's father's property 
along with her father's brothers, i.e. females have a right of representation. This is 
unknown to Hindu law, but follows the English, or at any rate a western, pattern. To 
our author the son's daughter seems a more worthy heir than even the deceased's own 
daughter (v. 53); this is most irregular from a traditional Hindu standpoint* On the whole 
the scheme of inheritance is a peculiar one, being neither what the DSyabhaga law 
required nor what English law suggested, but a curious amalgam of the two expressed 
constantly in terms of ascent and descent, such as would occur only to one who had 
viewed Hindu customs through western eyes. To him two principles stand out thnoughoul 
the scheme: that males should have priority over females, that property should descend 
rather than ascend, and that where descent is not possible the property ascends and 
descends through senior relations (cf, 57). This has an undeniable and peculiar affinity 
with the old English Jaw of descent of real property, and seems comical in a Hindu setting. 

Passing from the important topics of marriage and inheritance we may continue with 
rules foreign to the It may be convenient to proceed in the order of the book. At 

VIII. 125 we are given a rule about the distribution of pri^e amongst soldiers. Shares are 
to be given according to merit. Included in prize maybe I terns conceded under the peace- 
treaty, This has no counterpart in the SSstra* At VIIl, 141 we are told that the interest on 
barley, w^heat or paddy is 25 per cent per annum, whereas in the case of metals the interest 
is 12li per cent. The last is novel. There is no means of knowing whether any actual usage 
in Bengal corresponded to it. The pro^nsions on the number of witnesses required 

are summarised at Karje^ The texts require three witnesses. Brhhaspati says that there may 
be nine, seven, five, four or three, or e^'en two if these are learned Brahmins. But Visnu 
and Brihaspati are in conflict with Ysjhavalkya, Visnu (elsewhere), N5rada, an Manu 
(Vlll. 77) on the question of a single witness. vya.sa allows a single witness, and the 
majority are in favour of a single witness if he is especially or generally qualified. Thus 
the MNT is against the current in requiring hvo witnesses, But the English ecclesiastical 
courts required two witnesses for full proof, A rule rather like the allegation of 'superior 
orders' appears at XL SO: "The man who kills another in obedience to an imperative order 
is not guilty of killing, for it is the master's killing. This is the command of Siva." This 
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appears at Avalon's translation, p* 350, but I have very slightly amended his version- 
Them is nothing in the Alslrfl to correspond to this, nor, it would seem, to XL 91: "After 
punishing them severely the king should banish (iiiryitpayct, an unexfjected word) from 
his country those mortals who give false evidence or who, as arbitrators, am partiEil 
(pak^apiltinn^})". On the number of witnesses, a strange rule also appears, at v, 92: six, four 
or three are enough, but so is the evidence of two witnesses of well-known righteousness. 
Tlie basic difference between this and the is not the figures as such, but the 
statement in terms of an annual interesCn For information see R,Sh Sharma, ''Usury in early 
mediaeval India (A,a 400—1200)/' C.S.S-H,, vol. 8, no. 1 <1965), 56—77* Derrett,’at Z.VdL, 
vol. 65, pt. 2 (1963), at p. ISl, shows that Jagannatha Tarkapanchanana testified to 30 per 
cent as the usual interest on grain, and states that 25 per cent has been evidenced in 
mediaeval and modem times. The MISTT is a piece of su^ evidence* The means whereby 
evidence may be taken from blind and deaf-and-dumb witnesses, at v* 94, is supplementary 
to the ^Sstra. The punishment of forgers (double that of false witnesses) is also new: v. 
96. The statute of 2 Geo, IL, c. 25 was believed to be applicable m Calcutta (by the Supreme 
Court), wrongly Nandakumfir was hanged for forgery within that statute, A summary 
of the position is given at Derrctt, "Nandakumar's Forgery," English Historical Revieut, 
April, 1960, at pp- 230—L The death-penalty for forgery was entirely un-lndian, and the 
MNT certainly does not adopt it. Nandakumiir's trial took place in 1775, and reaction 
against the law set in soon afterwards. The Act itself was doubted applicable in K.u. 
Collipcrsiiud (17S6) Morton 357, 1 I.D. (O.S.), 1110, A completely un-d5stric rule about 
eating appears at XI. 132: there is nothing wrong in eating on the back of an elephant, 
on a large block of stone, on a very heavy piece of wood, etc* A further foreign passage 
is that dealing with maintenance at XL 58^—63. Very comprehensive rules are given about 
guardianship of a child without parents or paternal grandfather. At 62—3 the rules about 
maintaining relatives are wrongly translated by both Avalon (p* 348) and Datta. The 
correct translation appears to be, "O Ambikaf The king, considering the wealh of a man, 
should force him to give clothing and food to his father, mother, father's father, father's 
mother, likewise a woman (i,e* concubine), to an illegitimate son and to a sonless maternal 
grandfather and to a maternal grandmother, if they are poor." The list is of great interest, 
as it differs from the Gastric provisions, but the expression for illegitimate son {ayo-gya- 
silnu) is highly curious: the notion "illegitimate" can be translated "what is not proper 
according to law", and this might well be rendered ayogya. Needless to say, the concept 
"illegitimate" as such (in contrast to 'bastard) is unknown lo Che native Hindu law* The 
words kitijda and gotaka refer to speical classes of illegitimfitc childner^* The word for 
'ba*^tard' is literally "bom of an Eidultercr". 

The list can be brought to a rapid close with a series of striking rules, all unknown 
to the as they stand. XK. 83—5, 87 deals with the man who disappears, XIL 94 deals 
acutely with the administration of charities, and XII. 97—101 has a treatment of the thorny 
problem of earnings, exempt from partition. 


MilJam vd fad-upasvaivajp yathd-sojikalpam 
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svatajTj^ Wtat pratinidhir dimrmUrthanj viniyojayet. 

The verse does not sound ^^stric. The principle was that the corpus or property 
deriving from it [Hteratly 'Inferior property"! is a strange word pessiWy meaning 

here "profit", instead of the correct word dya), should be employed {viniyojayet seems to 
translate literally "employ", or perhaps rather "apply") by the man himself (the dedicator) 
or his deputy (pratmfdtti means "substitute", "deputy", instead of the technical term for 
"trustee", which was the (less general 1 Bengali ^Kbayat} according to the intention (sdit 
kntpa Is correct for "intention", but rather in the sense of the law of charities, intention 
of the founder, than in its true sense of proposition by dedicator prior to leligious 
dedication) for the purposes of dhamja (righteousness)- This sounds like a Anglo-Indian 
jurist^s notion of w^hat the Hindu law of charities should be. 

The disqualifications from inheritance at XIL 102^—4 go, in part, beyond what the 
^tra provides. The ^^trtc material is thoroughly set out at JhS, II, 84—108. op. 

cit., HI, 610 ff. The persons normally excluded were impotent men, outcastes, those bom 
blind or deaf, the insane, idiots, the dumb or those deficient in an organ or sense- It is 
curious that the killer is not explicitly excluded by any Hindu law text, though he is 
inferentialiy excluded, a point which Anglo-Indian judgies have missed. Anglo-Hindu 
law naturally excluded the killer He appears expressly at MNT XII, X03. At verse 102 
the author would exclude even those who "lift the hand" against any senior Mother, 
father, guru (ivhich can mean teacher or senior), paternal and maternal grandparents are 
mentioned. So does XU-105—6 which deals with title to property which has been found. 
The king takes a tenth of unowned property and the finder takes nine tenths. According 
to the idstra the finder is entitled to a quarter and the king to three-quarters, where the 
true Owner does not claim the property Karie, op- cit., Ill, 176. In treasure the klitg 
normally took five-sixths, the finder one-sixth. J.W. Spellman, "Ownership of treasure 
trove in ancient Indian polity" The curious word pidptut, which would translate the 
English word 'finder", should be noticed in passing. There is a new rale on cultivation 
(XII. 113), on the building and use of tanks (115—117). XU. 118—123 contain miscellaneous 
rules. The pledge of an undivided interest is forbidden. When animals are pledged and 
the pledgee works them with the owner's consent, the pledgee (dhdrid^ literally 'supporter' 
or "undertaker") must feed the animals. The present writer has a suspicion that dfUJrtr is 
used in the sense of 'person liable'. "Liable' (verpflichtet), a term so well known in English 
law, is difficult to explain, let alone translate. The context is purely Hindu, but the word 
is unexpected. XU. 121 is foreign In that it requires definiteness in all loans, whether in 
point of duration or rate of interest a definiteness that must often have been wanting 
in such contracts between Hindus. Verse 123 is highly courious; 

krarna-x^atyaya-miSycna dmvySrjdm vikrayc $£tti 

nrpas tad anyaOtS karttim k^amo bhmmti PSrvatL 
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"'O Parvati! The king ts entitled to set aside (render of no effect) a transaction when 
there has been a sale of objects^ the price being contrary to (or in breach of) the order 
laid down.** This suggests (puce Avalon, whose guess is recorded in his footnote to p. 376) 
that a scale of prices must have been fi?£cd for certain commodities, and karnm must here 
mean "scale'. The notion of setting aside a sale, not the notion of fixed prices, is novel 
to Hindu law of the pre-British period. The curious phrase k^mo bftavati, 'is able to' is 
quaint in view of the normal Gastric diction, which commands or authorises the king to 
do innumerable acts in the potential mood of the main verb. But if bhavati translates 
'has jurisdiction to', it is quite comprehensible. Finally, at XII126—7 we have some very 
general particulars about agents (v^ho do not figure prominently in iSstric law), mcluding 
a Sanskrit word for "principal", tti^arttr, which we have never seen before in this sense. 
It is in fact quite apt for the purpose. 

Rules of Possibly English Proverxance 

So far we have seen instances of Hindu rules differing from the traditional Hindu 
law in content, style and language. We have come across words which seem like attempts 
to translate English terms. The might be a question of style or mannerism. But further 
evidence reveals that the juxtaposition of Hindu and entirely foreign rules was more 
complex than a mere contamination of the one by the other. The author wanted to add 
and to change, as we have seen, and we shall now see whether his source is not English 
law in some shape or form. 

But first we must mention specially the peculiar ease of pre-emption. Pre-emption 
is an ancient customary rule whereby certain classes of persons connected with the owner 
of property have the right to buy it from him if he shows conclusive signs of selling it 
to someone in an irderior class from this point of view, or to a total stranger. In a careful 
study of the provisions of the MNT relative to preemption, at a time when this writer 
was unaware of the probable age of the work, it became obvious that the Hindu writer 
was not influenced by the much older Hindu works which do deal with preemption. It 
also became obvious that his inspiration was customary law. It was suggested that the 
law which he was intent on fixing in written form w'as very dose, in some respects, to 
the Islamic law. This is quite understandable as at the time, which we now surmise to 
be late eighteenth century, the Islamic law of pre-emption (^iufa) was the only written 
Law on the subject available. It is therefore far from unlikely ^at in this case the true 
source was not English law {which did not have any rules on the subject) but the law 
of the pre-British sovereigns, the Muslims. 

The first example of apparently Englisn-inspired rules comes from the Eighth Book. 
At Vm. 135,137—140 we have a set of rules to deal with the sale of goods. Where goods 
are sold by description the sale is voidable if they fail to answer to the description. A 
contomparary authority for this is difficult to rtace, since the old law has fc«en codified 
in the Sale of Goods Act, 1S93. But this common-sense rule must have existed in the 18th 
century. The period of one year stated in the MNT looks like the author's invention. There 
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is a one-year period within which latent defects may appear and upset the transaction. 
Neither here nor in the previous rule can a counterpart be found in the Hindu law of 
saiOj which is eiipoundM conveniently in JagannStha's Digest (Colebrooke, Digest of 
Hindu Law vol. I), because the general principles of sale ate not set cut in the smriYi-texts. 
The topic "'sale without ownership'^ as its title suggests, does not deal with breaches of 
any warrantly other than that of title. Periods of rescission were certainly allowed, 
precisely to cope with latent defects: But the general period is ten days, not one year I 
Especially foreign and notably English is the rule is VIIL 140; 

diiarmSrtlm-kilma mok^ttltm bttitjanam mUmvam mpuk 

atatf kule^i tat-krai/o na ^iddhen mama $i\sanst. 

To paraphrase this, the god Siva forbids the sale of the human body which is the vessel 
of the four aims of man according to the scriptures. The enlightedned author of the MNT 
was dearly opposed to slavery, or at least to traffic in slaves, and was determined to offer 
what means lay in his power to cut the knot which prevented the suppression of such 
traffic. Somersett's case^ Loft^s Reports 1 (see Biackstone, op. cit, I, 425) was decided by 
Lord Mansfield in 1772: England did not know the status of slavery and an American's 
slave was automatically free by being brought to England. The efforts on the part of 
English official and others in Bengal to persuade the indigenous jurists to eliminate 
slavery from their own laws are discussed and illustrated in Dr. A. K. Chattopadhyay's 
doctoral thesis on Slavery in Bengal (London, 1963). That English philanthropists and 
even others with more mundane interests to pursue were against slavery and hesitated 
to suppress it out of fear of running counter to the native laws,.must have been well 
known in Bengal in the last decades of the eighteenth century. The rule which appears 
in the same passage, to the effect that sale is completed when buyer and seller are agreed 
on the object and the pricCy is purely English. Our text relating to slavery comes at the 
end of Che section on sale. 

At XL 68 we arc given an interesting rule regarding the presumption of legitimacy. 
No such rule appears in the iHstra. A child is not legitimate iyogya) if bom within the 
tivelfth fortnight after marriage or later than one year foliowintg the husband's death, 
Islamic law sets much longer periods. The English rule is that a child is a bastard if bom 
before marriage or so long after the death of the husband that by the usual course of 
gestation, he could not have been begotten by him. The law is not exact as to the days^ 
The ancient English land law knew' a period of 40 weeks for the purpose of allowing a 
female to give birth to a legitimate heir who would divest the heir presumptive: Blackstone, 
I, 456. R. Burn, Justice of the Fence, hL Bflsfrfrds. A careful distinction is made between 
intentional and umntentonal homicide (XI. 71—2). Punishment is provided for the 
attempted suicide (XI. 73). There is no guilt in killing in a duel or in self-defence (XI. 74). 
The death pcnalt).' is prescribed for those who commit treason, subverting the government 
or comforting the king's enemies, creating disaffection among.st the troops, waging war 
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against th^ king^ and also foi' armed highwaymen {pAntha-pUnka is an cxeeUent translation 
of ^highwayman')—XL 7S—9:— 

rit^tra-vipiUuitw rSj^am n^-vairmdtJi 

Tuho bhftyitn bhedakitft nrpa^ainyayob^ 

yoddhuttt jcchtlb prajH rSjuS sastrimb pitntlm-pidakitn 
hutvd mmpatis tv etdtt tutiva btmvet^ 

The language shows an attempt to translate hom English, and the law, of course, 
agrees with English law of the period. The law of defamation, that is to say as a criminal 
offence, appears at XI, 85^, but it is specifically added that the defamer should be made 
to pay damages to the injured party. The expression for 'injured party' is mti^ta-bhl^i jana^ 
which is rather clumsy Sanskrit, revealing an attempt at literal translation. 

At XL 97 we are told that an admission of a party (to litigation) is worth more than 
the evidence of witnesses* This dearly refers to English judidal procedure* The word for 
'admission', then known as 'confession' {(tiigihjrattfim) is correct Sanskrit, but evidently 
used in a technical and here purely English sense. Avalon foolishly renders the word 
'oath', though Datta's translation ts correct. XL 100-“! deals with oaths, both oaths to 
be taken by witnesses and oaths taken to secure actions* Our author is very hostile to 
misuse of liquor. Naturally^ since liquor plays a part in tantric ritual and he is keen to 
make tantrism respectable* Hence, the En^sh law relating to the power of the magistrate 
to chastise those incapable through drink is called upon at XI. 113, 115, 118, 119. The 
provision that first offenders should be punished lightly {XT. 24) is consistent with English 
usage and with iSstric prmdples. The subject of treason, which we have already 
encountered, appeared for the first time actually at XL 27“30, It is important to notice 
that the English crime of petty treason appears at 29—30, and the duty of the subject to 
maintain loyalty to the king is stated at 2S. Alone of Hindu writers the author of the MNT 
gives details of incest* The English law being part of the canon law of the Chureh was 
well armed on this subject: the Hindu law much less so. At XI. 31 the death penalty for 
incest appears* Perhaps this was severe by any standard* Then in w* 32—4, 35 the 
relations are listed with whom intercourse amounts to incest. But a lesser {and Hindu) 
penalty is provided for those who have intercourse with women not within the strictest 
limits of incest. Here an amalgam of Hindu and English ideas is to be found- Nullity of 
marriage is provided in dear terms (a notion wanting in the smrti literature) when the 
marriage is between close relations {XL 36), and on account of impotence (XI. 66). For 
the English Jaw on prohibited degrees and impotence reference should be made to Bum, 
EccL L. (cited above)* The position in western cannon law is sufficiently well known. At 
Hindu law in very ancient times a woman might leJn^e an impotent husband and take 
another husband, but it is doubtful whether the second husband was huband in the 
dfiarma-diistra sense, he may have been merely a de facto husband- But if the wife were 
still a kaiiya (maiden) she could theoretically undergo the religious marriage ceremony 
again: Kane, II, 609 ff* Sodomy and rape are stated as crimes bearing the death penalty. 
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XL 44 and 45 respectively. There is some doubt as to whence the rule comes which 
is stated at X[. 53. This is the husband's i^irtual privilege of putting to death an adulterer 
caught in the act* Indecent exposure as a crime appears at v. 50^ but curiously no punishment, 
only an expiation is preficribed. 

At XIL 12,15—17 a {urisdiction is given to the king to compel partitions and to decree 
partitions in disputes between co-partners in family property. This was one of the 
innovations introduced into Hindu law by the British iudicial administration. Previously 
of course, sharers had the right to divide and to compel one another to make the proper^ 
available: but the jurishiction in Equity to compel disclosure of assets and to attach and 
appoint receivers, to order payment out to creditors and to make such other consequential 
orders as are clearly referred to in this passage was something relatively recent in Hindu 
experience; from which we may judge that our author saw the Hindu law adapting itself 
under the new administration. 

Conclusion as to the legal rules 

Our author was not ignorant of and many of his rules have a ^^tric flavour. 

He refers to custom, such as the custom of primogeniture (XJL 10), in a manner that no 
Gastric writer does. He was evidently writing for those who wanted a practical guide for 
legal as well as spiritual life, and we have seen that both in the context of marriage and 
that of inheritance he introduced elements which were previously recognized neither in 
custom nor in the His language is delibeately alien to that of the His verses 

arc so simple and pellvicid that the commentator's commentiiry is no more than a literal 
and undistinguished paraphrase. He aims to be understood by anyone knowing Sanskrit 
His Sanskrit trEinsbtions of what must have been English terms are in some places 
awkward: but would his newly part-anglidzed Litigant public object to this? 

What was his motive? Did he hope to effect a revolution in Hindu law? Was he aiming 
to satisfy English judges and ease their difficulties in administering Hindu law? It is very 
difficult to be sure. TTic amoimt of sheer labour involved in preparing such a large work, 
and the scale of the enterprise, certify that it must have taken not less than two years 
to write, and it could not have been undertaken without high hopes of its being treated 
seriously. The legal portions are part and parcel of the whole, and had they been 
unsatisfactory the whole would have suffered* It may be safer to assume that his motives 
were mixed, and we can return to the possibilities when we have ascertained the probable 
date of the work. 

The date can be fixed by reference to certain reasonably definite chronological points. 
English law' became of importance to the population of Bengal as a whole only after 1765, 
but no one knew for certain that English law would be administered to Bengalis generally 
until the grant of the Diwani from the Mughal Emperor in that year had been followed 
by the decision on the part of the East India Company to stand forth as Diwan and 
perform the judicial functions of that officer in their own persons. By 1772, when Warren 
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Ha sting's Regulation preserved marriage and inheritance and the laws o^ caste as topics 
to be determined solely by reference to the 4i^tra it became evident that English law would 
be called upon slowly and indirectly in the nondisted subjects, though not necessarily 
nor conclusively Knowledge of how this would work must have dawned very slowly 
even in the quick minds of Bengalis^ To make the Hindu law capable of being understood 
and applied the Gov.-General caused the Viv^itniaifa-setu to be complied, the material 
to be set out in an order and with reference to topics settJed by or for himself. While this 
was progressing —a scheme in which the minimum of interference in the Hindu Law was 
to be made by English lawyers, as the result shows—the English Parliament, dissatisfied 
with the behaviour of the East India Company's servants in Bengal, setup a new system, 
and enabled the Supreme Court to be created. The unhappy history of this court need 
not detain us here. What matters is that within a very few months of its being established 
in 1774 the general public of Bengal came to believe that English rules would be enforced 
throughout the Presidency and with reference to any kind of topic. The relatively clear 
distinctions between the listed and the non-listed topics of the Regulation of 1772, were 
for a while obscured- The whole question of law and jurisdiction was in the atr. No one 
knew what would happen. Would the rulers apply native rules at ail, and if so in which 
spheres? The Supreme Court and the East India Company's sei^'ants were at loggerheads. 
The appellate jurisdiction of the Commpany's chief court at Calcutta was suspended. The 
year 1775—6 was the year of peak anxiety Several different theories were propounded 
at Calcutta. The supremacy of the Supreme Court in matters of law led to a belief that 
English rules would be resorted to, or should be resorted to, in any litigation. 

The Chief Justice of the Supreme Court, Sir Elijah Impey, was not always of the same 
mind in this respect. At times he inclined to the view that English Jaw should be relied 
upon to supplement, and at times amend, as it were by judicial Legislation, the native 
laws. Ultimately the fundamental hypotheses of Warren Hastings triumphed and the East 
India Company's courts were reestablished by the Company's own government on a 
footing agreeable to English lawyers. The listi^ topics were not enlarged. Thus, in the 
Company's own courts, the Hindu religious sources could still, and indeed must still be 
resorted to in those areas. And they might still be resorted to for guidance in others. The 
criminal law was still basically Islamic, as pandits regretted. It did not cease to have this 
character until Lord Cornwallis's time, nearly twenty years later, and even then it was 
only modified, not abrogated. But the Supreme Court was administering English law, 
including English criminal law, and the case of NandakumOr, in 1775 assured everyone 
that English ideas could be applied to Hindus who had never envisaged such a misfortuiie. 
Uncertainty as to the scope of reference to native laws, and certainty that far more English 
law would be applied to the people than they had wished, prevailed beyond 1780. All 
this time the Company's judges who wished to apply Hindu law in the listed topics 
experienced every kind of difficulty in ascertaining what the law was. The Etigants put 
in certificates of the law signed by numerous pandits, and the 'new ^Ostra as well as the 
'old' was relied on. The pandits who were actually employed to expound the law did 
so in ways which at times excited suspicion. Forgeries of texts were not unknown. But 
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the theory was generally accepted that the Hindus were entitled to have administered 
to them the laws of their religion. And at least two schools of law^ apart from custom, 
were known in Bengal. 

By 1782 the situation had changed. The jurisdiction of the Supreme Court was curbed. 
The Company's courts^ especially in revenue contexts^ were less open to interference* The 
Hindu law itself would be administered in the Supreme Court, according to a list differing 
from that of Warren Hastings, in fact a little wider, but much more definite. The Hindu 
law of contract, for example, was part of the laiv of that court. There was no question 
that the East India Company (who represented the Hindu 'king') w'ould administer the 
English riminal law. But under 'justice, equity and good conscience' there was every 
possibility that their country judges would consult Hindu books of a suitable character 
for aid in non-llsted matters. 

It is difficult to be precise. The writing of the MNT took time* It could not have 
commenced until English legal ideas and English legal terms came to the knowledge of 
the author. How soon could that have been? By 1773 this was already possible. Did an 
English attorney consult with the pandit? Or did some attorney's clerk supply what was 
needed, who had familiarised himself with whatever library was then available? The 
present writer thinks this much more likely. The years of maximum anxiety and maximum 
need for information would be the years in which curiosity about English law would be 
at its height. On the whole 1775 is the best year in which to conjecture that a start was 
made on the MNT. Jf it was finished by 1777 the whole project would be over long before 
the Regulating Act of 1781 set Emits to the scope of English law in the Supremo Court, 
and allowed the Company's courts to proceed in their own way, and to develop their 
own balance between the native and the imported, laws. But it is difficult to be so exact. 
The date of the MaJiSnirvittjd-tantro may thus be put conjecturaliy at 1773—1780* 

OLir provisional conclusion is that the author wanted to purify the tantric religion, 
and thereby to make it more popular, and to enable tantric Hinduisnrv which ws more 
real to many Hindus than Vedlc Hinduism, to resist the inevitable confrontation with 
Christianity. Here he may have been gifted with foresight, because the impact of missionary 
endeavour had still to be felt: the presence of Christian clergy did not amount to a mission 
jprior to 1793* Missionary endeavour after the turn of the century was chiefly protestant 
and narrowly protestant at that. The author of the MNT had information deriving ultimately 
if not directly from a Roman Catholic source (another reason why Rilmmohun Roy, who 
was affected towards Socinianism, could not have been the author)* The trantric relgion, 
thus advanced, could be called upon as a law for a religious community which would 
embrace more than the caste Hindus. Under the Juridical schemes of 1772 and 1781 the 
members (whom he calls kauia$) could claim that their laws of marriage, iriheritance, etc*, 
were regulated by a sacred book composed by the god Siva. The En^ish administrators 
would welcome a book which could easily be read and the tone and much of the contents 
of which would be familiar to them. And the new community would have the advantage 
of an up-to-date atmosphere so far at least as its legal aw'areness was concerned. 
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Mahanirvana-tantra and RSmmohun Roy 

The Rajah Rammohim Roy posssessed a copy of the MNX which he may or may not 
have copied for himself* He used the book and had a high opinion of it* His followers 
likewise used it. What was his relation to it? The chronology of his life must first be 
recapitulated. He was bom 22 May 1772. He was educated principally in an Islamic 
atmosphere, and was later self-educated in Hinduism. He was married twice in the 
orthodox style and since his third wife, who died in 1S5S, was treated in every respect 
as a regular Hindu widow from the Rajah's death in 1883, we may presume that she also 
was married in the orthodox style, i.e* she was not a &aiva wife, His two sons, R3dh5 
Pras^ Roy and R^a Prasad Roy were both unquestinably legitimate sons^ and neither 
can have been a S^aiva son. The statement of Avalon (who ought to have known better) 
that R^mobun Roy had a Saiva wife and child turns out to be without foundation. The 
boy taken with him to England (Raja R^) was a foster child, as was well known in 
Calcutta, and not a Saiva son of the Rajah's. Rammohun's complicated and unusual 
education completed, he entered the East India Company's service, from which he retired 
a wealthy man. Indeed the sources of his wealth are known to have been vaiipus and 
we cannot accuse him of any particular degree of corruption if office, notwithstanding 
the habits of the time* The most significant period from our point of view was between 
1809 and 1814, when he was serving at Rangpur. There he studied "modem Tantiic 
works" with the aid of Harihar^anda, "a Bengali Tantric mendicant whose acquaintance 
he made there...". Within two years of leaving Rangpur he had published a work on the 
Vedititn-sdtra and founded the Atmiya Sabhs, the first of his societies with a rebgious 
object, upon an analogy with a Christian church. The year 1816 sees him making his first 
reference to the MNX By this time he cites tantras along with Upanishads and other 
traditional Hindu scriptures as if there were no great differencebetween them. In his first 
work tantras are defended as s'astric works. The MNT is quoted or paraphrased by him 
in 1817,1820, 1821,1822,1827,1828, 1829. He shows himself well aware of false tdrttrjds 
and the possibility of forgery. He says himself,those Poorans and Tuntms only which 
have been commented upon or quoted by respectable authors are to be regarded." 
Rannmohun was greatly interested in the which he frequently quotes and 

is supposed to have edited. The date of this is doubtful* But how' he can have reconciled 
his general caution with the use of the MNT which had only the commentary of his own 
teacher, and that too a poor apology for a commentary, it is difficult t^see* 

R^mmohun certainly taught that the Saiva marriage, which he could support only 
from the MNT (which he cites), was as good as a Vaidic marriage. His radical reformist 
propositions in the realm of marriage were based on the MNT* In his attack on saii he 
was supported also by the MNT, which was against the practice. It is curious that the 
Raja does not rely specifically on this* The explanation seems to be that as in the same 
context he abuses those who rely on spurious tantras, and warns readers against texts 
which have no solid tradJtiorial foundation, he found it more discreet not to drag in a 
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work which he might securely rety upon in other contexts. But this caution did not 
operate in the Dialt^uCf where as we have seen he speaks of false scriptures and cites the 
MNT. In a short form of worship published in Bengali by K^mmohun the hymn beginning 
JVflwwstc Sate (IIL 59) was set ouh but it seems the form was not actually used in the 
services of the Brahma Samaj founded by the Raja. Texts from the MNT do however 
appear in the Brsfmsa Dharma Grantha compiled by Debendra Nath Tagore, Rammohun's 
successor in the Brahma Sam^. 

There cannot be the slightest doubt but that Rammohun regarded the MNT as a 
genuine, i.e. old work. He knew a great deal of dharma-^iistraf as is shown in his legal 
works, so that must have detected the curious Anglo-Indian tone of the MNT's legal 
portions: but this did not deter him from relying on the work even for the extremely 
controversial Saiva marriage project. Were others imposed upon as well as Rammohun? 
In fact, it was cited to no less a critic than W. H. Macnaghten in about 1820 by a pandit, 
to whom he applied for information in a pre-emption matter fa non-Iisted topic)* So that 
in the interval between Rammohun's contact with Hariharltnanda (1809—1814) and this 
occasion the book was believed by others than RSmmohun himself to be a genuine Hindu 
scriptural work. Lately, of course, the authority of the MNT for this purpose has been 
denied, but the suspicions of the Indian Supreme Cotirt do not take us any further 
forward, as their information is no better than ours* 

Rammohun Roy was the most gifted Indian of his time, perhaps the most talented 
and accomplished of all time* With the eoeption of Swanii Vivekkianda, whose educational 
opportunities may have been slightly better, no one has equalled him. His main interest 
was religion, and he was far ahead of his time in projecting a monotheistic version of 
Hinduism, based on original sources, whilst at the same lime admitting the virtue of 
aspects of Islam and Christianity. For fear of losing his property, and out of a lack of 
sympathy with the narrow views of missionaries in Calcutta, he never actually became 
a Christian, though while in Britain he allowed himself to be supposed a Unitarian. He 
is the supreme example of the shrewd, yet idealistic, practical yet visionary, supple and 
diplomatic yet personally inflexible, adaptable and curious yet resolutely patriotic and 
faithful son of India: characteristics often repeated, yet never so dramatically and eff^vely 
as in the first great example. He was ever in the midst of controversy, especially from 
his own countrymen. And he was never at a loss for arguments, with which he sustained 
his character and reputation all through a life spent in walking an intetiectual tight-rope. 
Such a man was imposed upon by the Mah^in^a-tantm^ which may well have been 
written by Harihar^anda's^i^ru (who can conceivably have died by 1809), or some other 
brilliant mind which can easily have approached the great Rammohun through 
HariharSnanda. 

Why was he imposed on by it? Because of its brilliance, obviously, because it said 
what he wanted to read, and also, we must add, because of the credulitj^ of the hard* 
headed practical man where spiritual matters are concerned. The man who learnt enough 
Greek and Hebrew to quote extensively from the Holy Scriptures, and anticipated many 
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a critical lin« of attack upon apostolic Christianity (whether accurately or not is another 
matter) was himself the dupe of a brilliant almt^t contemporary fabricator on his ow^n 
door-step. How can this happen, and what is the nature and power of this ciedulity? 


Credulity and the Mahanirvaiia-tantra 

The MNT told Rammohun Roy what he wanted to believe and wanted to pass on 
to his countrymen* No one challenged him when he relied upon it exclusively, though 
this has happened since- That he was not challenged may to some extent be explained 
by the lack of an agreed check-list of tantras. There was no means of determining which 
of the vast number of them were genuine, no agreed criteria- If an anonymous tantric 
work by an unknown author were found who could determine its pedigree? The British 
judicial world was all too aware of the dangers of opening the flood-gates, and swamping 
the public with any and every text calling itself a religious treatise. But the native public 
had no means to secure itself against fabrications, and ihe ^Sstris, the orthodox professors, 
as distinguished from tantric teachers, confined themselves to the treatises in dfuirma- 
iiistra, themselves susceptible to additions as time went on. 

Ranunohun was a man of means, and subsequently a man of considerable wealtli- 
He was a patron of letters, patron of scholarship, patron of religion; the difference 
between him and many counterparts throughout India was simply that he did much more 
himself and published much more in his own name than most such patrons did. He was 
in government service and it required little skill to guess that he would be influential. 
He actua 11 y advised the British government on how to admini ster the Presidency, judi cial ly 
and otherw'ise. So the instinct of the fabricator or (if he were already dead) his medium 
(probably HariharSnanda) was sound, though the plan did not mature as soon as they 
had expected* The pattern to which R^mohun belonged already existed, and has been 
repeat*^ frequently* 

The individual is occupied with purely business affairs, tn the course of which many 
decisions of questionable morality^ are taken. In his leisure he cultivates spiritual interests^ 
partly to off-set this. He wishes to retire and devote himself to spiritual exercises and 
activities, partly as an atonement for his previous occupations. He is a natural prey for 
pandits and sanyiisis, spiritual guides whom the victim imagines he has himself chosen 
and patronised, though they in fact manipulate him. Naturally there is an exchange* They 
have his money, and the prestige of advising the great; and he has the satisfaction of being 
ultimately true to his native culture. The process of duping such a person is not confined 
to Indians! Numerous western readers and fa^vellers have fallen into similar situations* 
It is sufficient if we take one example from the western and one from the Indian world* 
Our westerner shall be no other than Arthur Avalon himself. 

Sir John George Woodroffe was the eldest son of ]*T* Woodroffe, formerly Advocate- 
General of Bengal and sometime Legal Member of the Government of India. Woodroffe 
was therefore acquainted with India in his childhood and especially with Bengal. He was 
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bom in IS65 and ive1s educated in England, taking a second class in the Honour ScooL 
of Jurisprudence and the B. C. L* at Oxford* He was called to the Bar in 1889, and in 1890 
was enrolled as an advocate of the Calcutta High Court. He was made a Fellow of Calcutta 
University and appointed Tagore Professor of Law there. He collaborated with Mn Ameer 
All, later a member of the Privy Council in London, in a widely used text-book. Law of 
Evidencet besides a work on Receivers, In 1904 he became a Judge of the High Court at 
Calcutta. He served on that Bench until 1922, and in 1915 he officiated as Chief Justice. 
He retired to Britain to become Reader in Indian Law in the Universitj'^ of Oxford, then 
a responsible as well as a distinguished post, from 1923 to 1930. He died in 1936. 

His hobby was Hindu philosophy with especial reference to ms, Lfnder the name 
of Arthur Avalon he published numerous texts and translations, a complete list of which 
will be found in any of the recently published reprints. No one who approaches his work 
can come away without two strong impressions: (1) that he was driven by an emotionally- 
based obsession to contribute to the scope and prestige of Indian studies; and (2) that 
this obsession operated upon him in a manner inconsistent with his judicial and indeed 
practical avocations. This was a clear case of schizophrenia. Slips in his law can easily 
be accounted for on this basis. The absurdities and mystifications of tantrism should have 
repelled a man of disciplined mind. But Avalon-Woodro/fe did more to publicise them 
than anyone* It is noticeable that as a judge he made few or no contributions to Hindu 
law. True he had as a colleague the uterly formidable Sir Ashutosh Mookerjee. But if his 
interest in Sanskrit were compatible w'ith his judicial work surely he would have specialised 
in Hindu law cases, at that time requiring attention to Sanskrit texts as well as case-law. 
No use of the MNT is made by Woodroffe from the Bench, whereas his contemporaries. 
Chief Justice Jenkins and Sir Ashutosh do actually cite it once- The present writer's view 
is that an infantile connection with Bengal gave birth, despite an English University 
education, to an emotional attachment to the characteristically Bengali religious enthusiasm, 
tantrism. And in the course of the help he must have received from tantric guides and 
scholars he must have been practised upon by native enthusiasts* And there was a 
publisher, in Madras, who knew the market for such trash. Not that 'Avalon' knew any 
more of the patica-tttiikdra than Woodroffe did, or than Rammohun could have done. The 
emotional attachment to these treatises, however, is evidenced by his desperate attempts 
to show that the MNT was an ancient, or at any rate mediaeval work. As a judge he must 
have realised that this could not be so. As a judge he could not have uttered or prmted 
such puerile impostures. But as 'Arthur Avalon' he could wish to believe that what he 
was handling was ancient and genuine, and he could put forward whatever he chose 
without shame or fear of being refuted. The comments on Avalon's w'ork in M. Wintemitz's 
Die Tantras und die Religion der Saktas", Osffis* Z. 1916, no. 3 (aee Woodroffe, Shakti and 
Shflkta, 3rd edn., 1929,4th edn., 1951, ch5) is appreciative, but the present writer prefers 
the approach of J* N* Farquhar, Modern Religious Miwements in India (N.V.h 1919), 305* 
Kane was riot tiiken in by Avalon. Avalon's pretence that he had seen a copy of the 
complete MNT, containing the second part, about 500 years old in the possession of a 
Nepalese pandit (see his tansiation intr^,, p, viii, also at and SliUktat p. 124) is an 
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insult to the reader's intelligence. There was nothing to prevent his making a copy of 
all the text for his ovkm use: that he did not do so suggests that the whole story is a 
fabrication of an unbalanced mind. A Bharati (n. 1 above) is polite to Avalon, whose 'work 
can hardly stand scholarly scrutiny", at p. 9* 

Our second example of a practical man displaying credulity in the context of a bogus 
spiritual work with legal content is an Indian who performed the feat of adjustment to 
western standards more faithfully than Rammohun Roy himself. In Madras Presidency, 
during the second half of the nineteenth century, progress such as could be claimed for 
Bengal itself was made towards the unattainable goal of assimilating western techniques 
and standiirds whilst not ceasing to be rooted in the ancient tradition. Against some 
opposition and much indifference three Indian lawyers of various backgrounds and not 
highly privileged adolescence, without the aid of foreign training or patronage, reached 
to High Court Bench. This tost of endurance, character, personality and learning is at all 
limes severe, but was particularly so when the demands of the law were greater than 
they are now (the sources being much more open to debate), and when European lawyers 
and judges had no partiality for recruiting their numbers with the aid of local talent- One 
of the great successes in this exceptionally hard trial of strength was S. Subramaina Iyer. 
He came from Madura to Madras in 1885, and became a formidable rival to the great 
V. bhashyam lyengSr- He was the first Indian to be made a Government Pleader. He was 
renowned for integrity and charm of manner: a scrupulous man. Here we may need to 
emphasise his ability to pierce complicated conundrums, such as constantly arise in 
Indian litigation, and his inUiitive sense of the correct answer to problems raised by 
evidence. His interest in the scholarly aspects of law is proved by his house being used 
for the 'Saturday Club' at Mylapore (Madras) where cases were criticaUy discussed. These 
meetings were held from 1889 until 1890 or 1891, when Subramania Iyer was made an 
acting Judge of the High Court. He was then the seniormost leader of the High Court 
Vakil Bar He succeeded the first Indian to shine on the Madras High Court Bench, Sir 
MuthuswAmy Iyer, because he was three years senior to Bh^fehyam lyengir, who evcntuaQy 
joined himn He remained on the Bench until 1907, when he resigned due to fears about 
a decline in his health, particularly some nervous disorder, not apparently severe in other 
people's estimation. He held at other times very responsible positions. He was a member 
of the Malabar Land Tenure Committee (1885}, a difficult task. He was also trustee of 
at least one important public temple. The post of Acting Chief Justice was occupied by 
him in 1899, l?i)3 and 1906^ He was Vice-Chancellor of Madras University in 1904, Lord 
Ampthiil said of him, "It seemed to me that in his life and conduct he effected an ideal 
compromise behveen adherence to the Indian ways and the requirements of European 
methods. Neither too conservative nor too progressive he remains the perfect model of 
an Indian gentleman../' A seated statue of him is to be seen in a prominent place near 
Madras University, and a fine portrait is to be seen in the High Court and at Ady5r, where 
also a marble replica of the statue is to be scon, and whore also an avenue fof no great 
importance, however) is named after him. 

During his tenure as Judge it was know'n that his real interests lay in spiritual matters. 
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Immediately after his retirement, which was have seen was premature, he joined the 
Theosophical Society as Vice-President He was by that time an LL.D.^ and had been 
gazetted K.C.tE» Sir S. Subramania Iyer was one of the first figures in Madras and it was 
an honour for the Theosophical Society to have him so highly placed between 1907 and 
1911. Dr. Annie besant thought so highly of him that she continijed to publish matter 
of his writing even when it ceased fully to agree with her own notions. His contributions 
to Tfje Vieosophist occured already in 1915* He disapproved of the Government of India's 
behaviour £md communicated with America in a manner disapproved of in turn by that 
Government. He resigned his knighthood in protest. Integrity marked his public life 
throughout. His interest in the 3tidiiha Dharuta Mtittdah, or 'Ture Religion Society", which 
he founded, brought some rift between him and the Theosophical Society, for, as we shall 
see, he aimed to provide a rival world leader to the thcosophists' J. Krishnamurthy. But 
it is rumoured that when he died in December 1924 he was reconciled to the senior 
organization of which he had once been a prominent member. 

Between 1915 and 1918 he published a series of nine articles which were subsequently 
republished under the title Atj Esoteric Org&nizniioii hi India (Madras, ? 1919). The 
commencement of this work goes curiously as follows, "Never since the day when the 
Head-quartefs of the Theosophical Society were transferred from America to Bombay, in 
1879, have the founders of that Society escaped the charge of fraud with reference to their 
assertion of the existence of MahStmas, of Initiates, and of the possession by them of 
occult powers and the like." But at the time Sir Subramania was learning from Mrs. Besant 
spurious archaeology, fraudulent presentation of scripture, and practical organization. In 
1917 ho published the Smhiiaiia Dharitui Dipite?, which is of interest to us, since it takes 
us to a point where credulity, being a willing dupe, interest us in our search for the origins, 
purpose and early history of the MNT. 

The prime movers of the Dhornm (w'hich sur\"ived until as late as 1952) 

were principally Sir Subramania, now well over 70 years of age, and a Pandit K, T 
Sreeniv5s3chriar of Madras. It is evident that the former lent his name and did most of 
the English writing (which often has a legal flavour) for the Matjdala^s series of publications. 
In more than one publication a photograph of Sir Subramania appears, dressed as a 
san^i, with his name and titles added, in order to give prestige to this bogus or ganization. 
The SntJlHam Dharma Dipti^ purports to be a pnrUjin. It is full of mock puranic materials 
In Part I, chapter 1, sec. 181 we are told that the deity said "I will re-establish the 
organization named Buddha dhanna-maiid*'Ia: it is as old as time, excellent and makes 
its appearance with each knph (era)." At sec 289 we are told that all people will have one 
faith, one caste, in the Kali-yoga (the present age); at secc, 292—4 that all dlianms will 
be unified. At ch, 2, secc. 76—8 we are told that women will choose their own husbands. 
Social reform is evidently within the scope of the spurious literature which is now put 
forth. 

In 1918 the Yoga DipikSofBhagaviin NSrA/ny/r was published in the same series, purporting 
to be a work of the deity, with a commentary by Hamsa Yogi. In 1922 the Biuigtwad GiM 
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was published also with the commentary of Hanjsa Yogi, but we are told at p* 7 that 
Han^sa Yogi is not anyone's name, but the title of an office. Evidently 'Hamsa Yogi' was 
the Madras pandit himself. By this time the public is Invited to supply money to subsidize 
the publication of commentaries on the entire Vedas in tlie sense of the S. D. Mnndalat 
and so the enterprise which had started as an intellectual abciration takes on the form 
of a criminal conspiracy The works published were bogus, but presented as if they were 
genuine. The author is also non-existent. Relgious and sedaJ regeneration is the aim, and 
no doubt the conspirators were pioneers in some respects, hiding however under the garb 
of restorers of a lost literature. In 1923 appeared the Avafura of BitagttvUtt Mrfra Deva 
(Madras, 1923), The sanity of Sir Subramania is here placed in grave doubt The 'Bhagavan 
Mitra Eteva' was supposed to be aged six, and to have had a miraculous birth and to 
have delivered many sermons. He was the w^orld leader to be at the moment in close 
retirement in the HimSlayas- That this folly remained alive well into the 1950's shows 
that the organijiers were not without some success, but whether any money was made 
for tlie pandit is not clear. Sir S. Subramania Iyer died in 1924 before the elaborate affair 
(which strikes the reader, misleadingly, as a hoax) could progress further, and nothing 
more of the kind was published after him. 

Why was it necessary to suppose that ancient works were brought to light, while at 
the same time circumstances made it evident that the compositions were recent, indeed 
contemporary? What mental process allows this self*deception to occur? Firstly as the 
Dluirrtta DipikH shows, and evidence of the conditions of thought in the 1770's 
confirms, Hindu scholarship is wedded to the notion that aU authoritative scripture is 
part legislation and part prophecy and is located, actually or ideally, in the first years 
of the Kali-yuga, except for works of even greater prestige which must be located earlier 
than all yiigas. The conception that living persons can lay down law, even in committees 
of public gatherings, is foreign to Hindu thought. If a thing is right, it must be enshrined 
in Hindu scriptures. I he notion tliat Hindu conceptions of right can vary from generation 
to generation within the Kaii-yuga is not accepted. The converse is obviously correct also, 
No one who proposes to persuade others can hope for success unless he shows that what 
he teaches b not his own but the common heritage of the race. In an amusing but 
characteristic passage the Monu-sm^i puts the point admirably (XII. 95—6): traditional 
texts other than die Vedas are not authoritative; "those others (i.e, other smfhs) that spring 
up and fade away are all without fruit and false, because they arc cf recent date.** Eammohun 
Roy's own scepticism of recent tantras is of the same origin. They may or may not have 
useful matter in them. But as for theMNT, the great truths about monotheism, about caste, 
about snff, about marriage, etc., which suited the age so well, cannot almost by defirution, 
have presented themselves in a recent work. And as there was no means whereby the 
author could be traced, granted that Hariharananda (if he was not himself in the dark) 
had his pupil within his grasp, the famous Hindu scholar and public man was deceived. 

The deception practised on Arthur Avalon was largely of his own seeking. The 
deception practised on Sir S. Subramania Iyer was partly of his own seeking and partly 
of his own making. In all three cases the public man and the pandit cooperate to 
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perpetrate a fraud. In Rt&nmohan Roy's case the fraud did no harm^ and it is a curiosity 
of Indian legal history. In Avalon's case the fraud was more serious in that people bought^ 
for genuine, works which are (and perhaps always were) intellectually worthless. Avalon 
was himself duped in order that others might be duped. His obituary in Th£ Times (and 
c^ituaries are Idnd) shows a man who liv^ in a world of his own. His writings show 
his disappointment at the lack of sympathy which his effusions evoked in his intellectual 
contemporaries. Sir Subramanla Iyer's yearning for spirituality and for the spirtual 
regeneration of his country rendered themselves real through the otherwise unemployed 
skills of a compatriot pandit, who evidently kne^v his man. 

As for the MahMirvUtpj-tantra, its author is not likely to be traced. We know the names 
of many of the court pandits of the time, but it is most doubtful whether it is the work 
of any of them. Could any of them have written in this barbaric style? His notions never 
materialised as he wised. The kaulas never became a sect known to law. Their scriptures 
were never taken seriously. The judges began to insist upon the production of authentic 
ancient works to certify any legal proposition. For fear of fraud they (wisely) stretched 
behind the present and forced the Bengalis of the nineteenth century to be governed by 
the writings of the eleventh, the fifteenth and the seventeenth. In order to make sure that 
authentic s'astric learning would be available In modem garb^ Sir William Jones planned 
and H.T Colebrooke saw to completion (1795) the great Digest written by Jagannatha 
Tarkapanchanana. This was made during Rammohun Roy's lifetime and completely 
ignored the MNT. JagannStha in fact responded to many English legal ideas in his own 
way: but that is another story. 


MEDHATITHI'S CONCEPT OF LAW 

This essay, an attempt to encourage the comparative study of Islamic and Hindu legal 
ideas, Is dedicated to Otto Spies, in recognition of his services to India, to Islamic studies, 
and to comparative law. First, to define the scope and intent of this essay, Medhatithi was 
pre Islamic in that at the time he wrote (between 800 and 900 A.D.) Islamic legal notions 
cannot have been widely known to any scholars in India, ivith the possible exception 
of the sea-ports of Sindh, Kathiawar, Kutch, Gujaral, and perhaps Malabar. We have no 
knowledge of any such contact intellectual or personal, and although Al-Biruni was, not 
long afterwards, to obtain a very thorough knowledge of Hindus and Hinduism, we have 
no reason to suppose that Hindu scholars made any sympathetic investigation of Islam 
even at that period. Medhatithi wrote before Muslim adventurers obtained any foothold 
in Northern India (where he seems to have lived), and his jurisprudence is Hindu pure 
and simple (in so far as anything Hindu could be called simple). 

Next, what is meant by 'concept of Law'? All readers of this eassy will not be agreed 
to what Es meant by 'law'. It is a phenomenon about which agreement is indefinitely 
postponed. For this very reason an investigation of the concepts of various great jurists 
us worthwhile. The danger here is that, since the Skt. word for law, may not occur 
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in Medhatithi at all, and since the words which certainly occur do not correspond to any 
commonly accepted word for 'faw' in modem languages, the search may be misdirected 
or futile, ft is necessary, therefore, to frame a definition of law for our present purposes, 
and then to search in our source for information relative to it. Such an investigation has 
not, so far as this writer knows, been done^ The most usual attempt is to fasten upon 
the concept dluintm (righteousness), a virtually untranslatabtc term characteristic of 
Hinduism as fiqh is of Islam, and to describe it and its sources and mam-festations, Most 
investigations are made into the dharma-^iisiraj or science of righteousness, taking 
illustrations from et'ery period and from authors dwelling in any part or parts of the sub- 
contient. The great hindrance to an objective, as opposed to a ^itstric investigation was 
that very little was knowm of the actual practices of Indians contemporary with the jurists. 
A little progress lias been made in this respect and Mcdhitithi has himself been very 
helpful: perhaps more so than any other jurist of andent times. 

For the purposes of this investigation we may define 'law' as follows: 

Law is that body of rules (namely positive and negative injunctions, commands and 
prohibitions) which can be enforced by judicial action. A rule which will not be observed, 
directly or indirectly, in a court or before a tribunal is not law. What ought (in some 
people^s opinion) to be law, is not law. Pious hopes or fears are not law. Ethical injunctions 
are not law. That which is left to choice is not laiv. 

Did law exist in ninth^century India? Certainly. Did the jurists write about it? Certainly 
How and why they wrote about it must be understood unless we are to fail to appreciate 
what they were doing when they w'ent into detail about any legal problem. We shall try 
to answer that question in reference to Medhatithi in this essay. 

Why Medhatithi? He was probably the greatest jurist of his science: a substantial 
distinction. Of the hundreds of jurists whose works are available to us none has laboured 
in quite the same manner as MedhStllt, and many of his qualities are unparalleled. This 
can be said with confidence although the text we possess is not his original in all respects. 
His chief claims to attention are these: first, he is very old: there are few writers older, 
and they are all short and laconic. Next he devotes his work (the Manu-bh/i^ya, his earlier 
SjTirti-viveka having been lost) to a minute exposition of the Manu-Smrti, the most famous 
of Indian law-books, with the intention of making his commentary a textbook in the ^itstra 
and making it possible for people of his own day to use Manu with confidence as a 
foundation for Gastric teaching. Finally, in the course of his exposition he continually 
brings in views opposed to his own, and disposes of them by reasoning, rather than by 
the Citation of conflicting texts from other which Is, all too often, the jnethod 

adopted by his successors in the science. His reasonings are often subtle, but they are 
as often practical and have an eye to actual usage. It is from Medhatithi we obtain 
glimpses of what people actually said and did: and more than once a sense of humour 
is to be detected, which is usually buried (if at all present) in lesser writers. 

Another reason why Mcdhatitht repays close study is that in his day the development 
of ptirUnic contamination of the was barely beyond its commencement. 
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PwrAia^s, which purported to be encyclopaedic accounts of history and learned tfadition, 
were usurping the task of the smrti-s in stating what was righeousncss and what was 
duty. The contamination of the textual sources of dharmn was going on apace. The belief 
that the ancient sources were to be referred to as authoiitLes and that new sources could 
not be manufactured was now so deeply rooted (as Hinduism advanced and embraced 
more and more sub-Hindu communities), that forgery and spurious 'traditions^ found 
an open door. The effort to take over from the decaying remnants of Buddhism and the 
distinctive ways of the |ains coincided with an intemai explosion in the Hindu 
s, of which the proliferation of spurious smiti-s and purUrja-s was a symptom. MedhStithi 
stands at the point where the desire to uphold the 'genuine^ fastr/i against its intellectual 
rivals is paramount, but the need to rely upon all and every more or less antique text 
had not penehated Into jurists' technique. A certain intolerance, which was one of the 
main-springs behind the purittjic movement, is thetefore visible in the jurist's writings 
themselves, an intolerance which begins to disappear with the more flexible and supple 
ratiocinations of mediaeval writers. 

Medhstithi has a great attraction for us in that his commentary on Many has been 
translated. The translation, made by MahOtnahopHihya^a Dr. Gang^Stha was more or 
less commissioned by Sir Ash u tosh Mookeijee^ the celebrated judge and patron of learning. 
The translation lacks accuracy in many places. Dr. JhS was not a dharmaiilstrit but a 
and though this skill was extremely useful in unravelling many of Medhatithi's 
reasonings, it was not appropriate for all the demands which the text made upon its 
translator. But, for all that, the newcomer to the ^ifsira will find Medhatithi, in the guise 
of Jha's English translation, readable and, on the whole, intelligible. In what follows 
references are made to the volumes and pages of Jha's translation and to the books and 
verses of Manu with the Mamt-hhii^ya of Medh^tithi as published by Jhd himself some 
years afterwards. 

What we know of the practice of law in Medhatithi's time is either to be found out 
from passing references in Medh^tithi himself or from inscriptions or from references in 
literary w'orks. Material from later centuries will not necessarily be irrelevant. Some well- 
kno^vn usages of Hindus today correspond exactly with what Medhatithi himself says. 

Law operated in three contexts. (0 Between the subject and the king, the king's 
prerogatives and powers had de facto the force of law, and this was recognised In the 
dhanttad/tetra, though the latter sought to restrain the king from acts of tyranny. Between 
the subjects themselves there were two main fields in which law operated. The first is 
more familiar to us. One subject wronged another. The latter could commence proceedings 
in front of the appropriate judicial authority, and a decision would be arrived at. it does 
not follow that the decision would agree with another in a similar case in the same 
place previously, and it does not follow that the ddsira would invariably be consulted^ 
or if it was consulted that it would be consulted to any particular depth, (ii) The second 
field was that of unilateral breach of a sanction. Again there could be two t^T^es of 
sanction: the sanction might be of a 'civil' character in that the village or district had 
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enacted what amounts to a by-law or regulation^ restraining inhabitants from certain acts 
or requiring inhabitants to cooperate in an enterprise, either subject to a penalty, or with 
the penalty for breach unexpressed—or (b'j) the sanction might refer to some purely ritual 
or superstitious act, what should bo done, or what should not be doncy particularly in 
a social context. For example, if a villager cohabited with a widow, and if it was against 
local or caste custom to cohabit with a widow, the appropriate local or caste tribunal 
might take cognizance of this and sentence him to a penance, or, if he failed to conform, 
to excommunicationn 

The basic sanctions depended upon custom, and therefore upon agreement. The 
immobile force of social convention was the ultimate i^al authority, and even the king's 
edicts had to be understood within this framework. There were authorised or conventional 
scopes within which kings could issue edicts, that is to say, with expectation of their being 
obeyed. But since custom was always being questioned by those who claimed E^quality 
in social terms, and since breaches of custom were the subject of debates, some urging 
that a breach should be punished with rigour, and some urging that it might be justified— 
a fundamental, scientific basis for all rules of every kind, whether legal or moral, was 
in demand, and this demand it was the dfujmio^^tstra^s task to satisfy: A commentator upon 
any prime ^Sstric work would therefore be dealing with rules which were by no means 
legal, as well as rules which wore legal in the sense we have defined. A rule, the breach 
of which could lead to out-casting, with its consequence of submission or in default exile, 
or rebellion, was indubitably a legal rule, though the court which would administer it 
would not be presided over by a judge, but by some elders, local or caste notables, people 
of natural leadership, whose common sentence would be obeyed. 

In prescribing law, therefore, MedhStithi is joining that task with much wider 
responsibility. It was the theory of his author, Manu, that all duties, of whatever character, 
ethical, moral, and legal, had an existence independent of the individuals concerned 
(subject to the theory of the ages of the universe), and that all duties could be traced back 
to creation. The actual fact that duties are learnt from elders was taken to its lexical 
conclusion, that duties had a single common origin in an effort of instruction immeasurably 
far back in time. In explaining this theory in terms intelligible to his contemporaries 
McdK<1tithi proceeds to show that the content of dharma is as varied as we have seen, 
and recognizes the distinctions between the classes of injunction. To him the transcendental 
and the practical are equally real. Those who do not accept the transcendental must accept 
the practical, or they will suffer in this world. Though it is the task of the diiarujo^astra 
to teach both, since the problems of avoiding re-birth were seen to be as real as those 
of avoiding imprisonment, the teacher is aware of the greater urgency of the latter to most 
people, and, what is often overlooked, the reality of a caste's or a village's superstitions 
when these express themselves in terms of punishment or excommunication. 

We are now' in a position to approach Medhatithi's conception of law In India as he 
saw' it. 
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Morality, Law and Dhan3dhikSra*bhSva 

Diurna couid be "pure", "impure" and "varigated"; and there were means of "puntying" 
wealth. The basis of these concepts was religious and/or moral, and they must have been 
important even for secular purposes in the pne-legal periods; in historical times their 
significance existed until the MimSnr^fl discussions to which we come immediately 

Hindu law observed the difference betweent what was morally prohibited and what 
was legally void. English observers in the 18lh century were quick to identify a rule 
comparable with quod fieri dcbiiit factum vakL The rule was slow to emerge, however, 
because of the long regime of the caste-tribunal, which, depending upon emergent 
circumstances, might give to moral lapses an importance indistinguishable from crimes, 
while a breach of a moral command could lead to the nullity oi the act. Courts of such 
a description would be slow to draw such distinctions as the jurists afterwards insisted 
upon. From the 11th century at the latest commentators and oihefs admitted that any 
rule was capable of classification into one which affected the individual (by way of sin) 
and one which, whatever its relevance to the individual, affected the act iiself, so as to 
produce a nullity. In one view only rules which were part of the v}/avaltiira section of the 
dhantia4{istra could lead to nullity of the act, if they were broken: other rules, which were 
intended to operate in conscience and in the ambit of social jurisprudence might be 
broken without affecting the validity of the transaction. 

The British were greatly impressed by this school of thought, and it has unduly 
influenced Indian case-law. Even for our present purposes the authoritativencss of the 
Vedii Or sniffj is of little significance if breach of the rules in question would not in practice 
lead to a nullity However, the background of the system and the concept of Property, 
and its uses, cannot be understood without some knowledge of the problem* 

Regulation of acquisition; Dhanarfana-niyama 

Brahmans, more than any other caste, needed to consider the rules of Cautama and 
Manuseriously (IV A ill). Their ritual austerity and "purity" was essential as a prerequisite 
for their selection as donees of religious gifts^ and appointment to influential posts in 
the administrabon. The narrow path vsras insisted upon in isstHc texts for their, and their 
patrons', guidance* 

Manu Says: 

He may sub*sist by rf^j, and murta, or by mrta and by pramt^ta; or even by what is called 
satydurfa, but never by ^vavrtti^ By rta must be understood the gleaning of com; by amria, 
what is given unasked; by ttirta, food obtained by begging; and agriculture is declared 
to be pramTta* But trade and the like are satudurtm even by that one may subsist* 

Accepting anything from a canditk ("untouchable"), and from accepting anything 
ritually from a person who wasusab literally "non-good" or "who is disabled by unexpiated 
sins". All classes were prohibited from acquiring anything from a thief* Hindre^nces such 
as these might affect considerable sums of money, or tracts of land. Certain objects were 
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pTTOhibited from certain transactions* The horse, for example^ was the object of restrictive 
rules. Trade in sesame and a wide range of commodities was forbidden to some classes 
in some situations. While savoxines ought to be exchattged for savouries salt was an 
exception (no one knows why) and sesame must always be exchanged for an equal 
volume of com irrespective of price f 

The special topic of usury provides a valuable illustration of juridical technique, 
which may be summarised here* Ancierktly lending money, etc,, at interest had been a 
forbidden profession to all but the special class which apparently developed out of the 
need for it. Later odium attached only to those who lent outside the provisions of the 
dasira on the subject* Usury was controlled by (i) fixing maxima available by way of 
interest on coin, and. respectively on various classes of loans in specie; and (ii) permitted 
rates of interest classified according to the caste and occupation of the borrower^ and the 
presence or otherwise of security or surety The co^ffectiveness of these rules seems not 
to have been laid down with much clarity or if such texts existed they have been 
eliminated in the process of transmission. Commentators interpreted the texts to mean 
that the allowed rates could be charged at any time, thus diminishing the force of the 
enlarged maxima in respect of Loans of commodities. Changes in practice, especially 
widespread neglect of rules restrictive of the rate of interest (and emasculation of the rules 
relating to the maxima) seem to have enabled the commentators to perform yet again 
their function of redirecting the ^Qstra. In this connexion it is desirable to add that a great 
difference exists between rates of interest levied from borrowers by lenders, especially 
professional moneyr-lenders, and rates of interest paid on deposits by guilds acting as 
bankers. Gains made in business, especially in expanding markets, might well include 
loan-tansactions, but it is not necessarily correct to assume that when a rate of 75% or 
100% per annum was paid by a 'Tiank'' the depositary was obtaining legally and morally 
more than that proportion of interest from persons or corporations to whom he had lent 
the same money In fact nearly all ^'banks'^ were traders, and in modern times these 
tended to be gold-and jew'el-merchants or goldsmiths and jewellers. 

Another form of regulation was provided by the state* Prices were certainly at some 
times, and perhaps at all times in some connexions, regulated by royal authority. Conditions 
of purchase of land sold for default of revenue, for example, would be laid down by the 
state. Breach of these regulations would involve penalties, such as confiscation of all 
property, unless the offender had some means of evading themt bu t whether the transactions 
were nullities seems not to have been discussed in our texts. 

To cam a living by prohibited means was to lay oneself open to and, in extreme 
cases, to excommunication It was essential to know whether the taking itself was effective 
In law, and whether the successors by inheritance, sale, etc., would be tainted by the 
original taker's fault* If he were unable or unwilling to perform penance this problem 
might arise in an acute form. 

The causes of Property being established, the question was whether it was itself 
secular or gastric^ If the alone determined what Property was, then the effect of the 


Rarest Archiver 



t:)!f tionslFy ofthi* DUlttmiJ^Sfra ^ ] 

uiyanuis would be to prevent Property passing in prohibited or regulated cases where the 
mynma was transgressed* A considerable body of juristic: opinion considered l^roperty 
^i\straikii{ihigamyj7, ''ascertainable exclusively from the ra. The ^Sstra did in fact prescribe 
earning, and earning for religious and social purposes, and such rules would be superfluous 
if Property were secular in character* Moreover, the very concept of Property, which 
implies law, was due to "law and order" and w'as one of the gifts of dUarma^Hstra and 
the king's performance of his own special JJuirrua towards the public* Non-^Usf r/c sources 
could hardly be of assistance In determining the character of a technical concept. 

While an ancient view insisted that the diistra Itself merely recorded practice, the 
Mitn^lmsakas decided that Property was secular, and was to be ascertained principally 
from popular recognition. The reasons, quite understated able in the situation of the 
Mimancisa, do not concern us here. The srrjrfi in this context, they said, took its authority 
from its codification of pre-existing practice, simitarly with grammar, whose snirfis (they 
alleged) codified speech. The particular usefulness of this decision cannot be denied, 
though its general implications leave something to be desired (VI li). As an immediate 
result ho^vcver, the rules regulating acquisition of Property were held to be ineffective 
to prevent acquisition,, unless they relat^,. as in the case of theft, to popular recognition. 

A very vexed question was acquisition by adverse possession* Possession could never 
be adverse to co-owners, persons by whose permission one held, the king, females, 
minors, and ^rotriya Brahman*s. To be adverse, posses*sion must be open and known to 
the legal owner* Texts which allowed acquisition by adverse possession for a relatively 
short time were emasculated by commentators who, with the aid of ambiguous later 
smrtis, managed so to bring about the law, that acquisition by bhoga^ hhuklif "enjoyment, 
possession", could happen only when the legal owner had actually or virtually abandoned 
his property. The immorality of acquisition by merely occupying property' which another 
owned struck them forcibly, and indeed the point of view is understandable in a society 
where the administration of justice is uneven, dilatory, and not always impartial. Moreover, 
as logicians in later times insisted, Praperty inhered in the and while one Property 

(i*e. the smtva of one person) was inhering it "obstructed" the inherence of another, just 
as subsisting blueness in a pot prevents the pot from subsequently acquiring a blue 
character. 

There were instances where acquisition which would otherwise be reprobated, was 
allowed. What came to be called "legalised theft", was based upon the theory that 
Property existed for religious purposes, the king being under a duty to facilitate these; 
and that the maintenance of Brahmans and sacrifices was an object overriding to some 
extent individual adhikaras. The right of the traveller to take a little nourishment from 
ripe crops alongside the road seenrs not to come wuthin this category. 

Rj^iiliition of application: dljana-vinjyoga-niyama 

The "religious" or dastric party contended that Property existed entirely to perform 
gastric purposes, including, for example, the maintenance of the householder's family. 
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and the performance of other duties which were "equal to" or were in fact sacrifices. The 
wife held here husband's property, and, if she retained any of it as widow, she continued 
to hold it in order to secure her husband's spirtual welfare. The head of the family might 
exercise discretion and bind others lor religious purposes {IV C iii)* The king held his 
property in order to perform his multifarious duties. Neglect of duties endangered, 
according to this school of thought, the ndhikHra itself. In most contexts these rules 
disappeared by virtue of the victory of the doctrine referred to above (IV B 

ii), but relics of them derserve attention. 

Sons, grandsons, and great grandsons in some contexts were liable to pay the debts 
of their male lineal ancestors, provided that they were not tainted. The exact definition 
of the taint is a matter of some technicality^, but imnioral and illegal debts w'ere for the 
most part outside the contemplation of this rule, and the rights of creditors were affected 
by the morality^ or legality of the original indebtedness. 

The moral obligation to part with property in circumstances of vow, penance, drudda, 
charity, and the like has been adverted to above (IV A v). The notion that property-owners 
are socially obliged to spend in such connexions is still very much alive, but it has long 
ceased to have any legal significance. 

iv. Reguhtion of netinquiskment: dfiam-tyiiga-myama 

A diksita was prohibited from making a gift; a father was prohibited from giving a 
son except under certain conditions; one was prohibited from giving certain animals; a 
prohibition (seldom heard) laid down that one must not transfer land by sale; property. 

MITAKSHAl^ AND THE DAYABHAGA 

The theories of Jimtjtavithar;a and Vijuitnesvara are being subjeted to close scrutiny. It 
has been proposed to abolish the MitiiksimrSjoint family, and those who resist the abolition 
are anxious to know what superiority the conception of the family's property 

rights has over that of the DiiyahftagS, which until 1951 the reformers wanted to extend 
from Bengal over all India, Naturally we cannot appreciate either of the remarkable 
treatises unless we know which was prior to the other. 

MM. Dr, P. V. Kane, on page 327 of Vol. I of his History of Dharnuts'dstrUf sums up his 
discussion of the problem whether jimittavifliarui was criticizing the MitfiksharA or not in 
the DiiyabhSga by saying, "All that one can advance is that it is quite within the bounds 
of possibility that fimUtavaiutm criticizes the MitSksIiJlra'^ The purpose of this article is 
to show, by an analysis not attempted before, that there are no sound grounds for 
believing that the author of the DAyabtiAga ever saw the text of the MitAkshnrJi. H’lere is 
evidence consistent with VijnAne^r's having seen the text of the DHyabhagat but it is not 
conclusive. The solution is a matter of real importance because, although we arc already 
aware of the existence of at least two different schools of thought on the subject of 
inheritance even before the time of these protagonists, it is so commorly said that 
JitmUavAftana w'rote in order to refute the arguments of the MitSks^tara, that students, and 
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legislators, may justifiably judge the worth of the with reference to its quality 

as such a refutation. This would be, it is submitted, a great injustice to }hmitav^hr*m^ 

First of all, neither writer makes direct reference to the other But certain very late 
commentators, such as Mitm Mfs'nj, imply that Jimatavitiiaiia was lefuting the Mituksharii. 
This is neither here nor there, for, as Kane says, those writers had no idea of chronology; 
they were concerned with jurisprudential problems horizontally, as it were, and not 
vertically. 

There can be no doubt but that fwiiltavututm and Vijnllnedvurn were contemporaries. 
Internal evidence in the former^s Kulaviveka shows that the years 1991 and 1992 A.D. were 
almost certainly within his lifetime. The MifUksharH^ was unquestionably published between 
1121 and 1125 A.D., for the details in the colophon point to the period of the greatest 
prosperity of the emperor VikrauiSOiiya VI Cnhikya. The chances, then of Vf;>ri?/ic"^TOro 
having read JimutavUJmna's work seem on the face of the matter greater than vice versa. 
But there is a means of settling the question by a brief comparison of the point of view 
of the two writers'on Identical topics. This process is apt to be a trifle tedious, but it gives 
the answer to the problem. 

First let us take the 33 topics on which a distinct d ifference of opinion can be detected 
between the authors. Of these, 16 instances, which we will mention first, dearly show 
the priority' of jimiJiavilliana or alternatively his ignorance of the Mitilksharil text; six 
instances suggest strongly that if Vjjn^tuesvflra is not correcting Jitturhviilmna he is refuting 
a person with similar views; the remaining 17 instances arc inconclusive and equally 
consistent with either author's priority. There is not one instance which suggests the 
priority of the MitaksharS unmistEikably. 

(1) Davabhaga. I : 6 : Is ''dayabhaga" the splitting of a divided thing into parts, or a 
matter of a part not being united to the dat/a? TTie first suggestion is wrong because there 
would be a disappearance of ihc daya itself; the second also because we find p€?ople saying 
even when property is undivided, This is not my separate property, it is my brother's!" 
(The text and meaning are both open to dispute here.) Mitaksfwra 1 37,17: "Dayaldtaga** 
is the arrangement of multiple ownerships, w'hich have as their subject-matter a 
conglomerate mass of pa&sessions, into individual lots in respect of these possessions. 
Ownership exists before partition. 

Dayitbliaga. 1 7,8: “Daifabhaga** is not the apportioning in respect of particular objects 
of a right of property produced by an identity of relationship over all the possessions, 
because (1) relationship so long as then? is another relation with competing claims will 
not produce properietary right over the whole, (2) it is needlessly complicated to imagine 
proprietary rights in the whole of the father's goods being born and being destroyed, 
and (3) it would be useless, through the absence of the power to use at will, i.t'., no 
proprietary right could have existed before partition. Thus "dayahbflga'' is the manifesting 
by lot or some other method of a proprietary right which never extended beyond a part 
of the possessions and had previously been unascertained because no ocasion had arisen 
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for its ascertainment, MitUksharll I (i) 17-23: Five arguments listed against property existing 
before partition: (1) Father to whom a son is born would not be able to lay the sacred 
fire; (2) there would be no necessity to prohibit division of properly given out of affection 
by a father to a joint son; (3) the text concerning gifts of affection to a wife would not 
be pertinent, for the husband would not be competent to give; (4) the text, '"Father is 
master of gems, pearls and corals", shows that the sons have no birth-right in moveables. 
Whatever right they have in immoveables; and <5) in the case of an only son the estate 
passes without partition {the demise of the owner being the sole cause of property). All 
these arguments are met, 

DHyabliHga. Ill: NArada's text is authority for the statement that sons have no proprietary 
right in the father^s property before partition. Partition alone is not a cause of property, 
for one can partition the goods of a stranger, MitAksharii and Apariirku and all later 
peninsular writers unanimously hold that the rights of the sons, etc., are by birth and 
that this fact is a matter of practical observation. If one lool<s closely at the expressions, 
it is clear that as regards sons, etc., there i,s no fundamental difference: is 

apxioiis to ensure the father's independence. The point about partition alone not being 
a cause of property is aimed not at the MitSksharS school but at some other MititkslufrU 
I i 23: partition relates to effects belonging to several owners (as of course you can 
partition the effects of business partners); partition does not apply to goods vancant or 
unowned by the persons making the partition. 

It emerges from all this that was attacking the ,school which the MitaJisharit 

represents in an earlier and less developed form. His phrases, as in DliyabhUga I i 6, 7 
above, which he thinks portray that schoors view arc cruder and less exact than those 
we find in the No one who would have read the latter could have used the 

more awakward expressions. It was not a divided thing which was split into parts, nor 
was it idcrjtity of relationship which produced the proprietary right. The Mit^ksharil 
gathers and deals with more objections than the Dilyabhiigd itself produced. Tt adds the 
point, though with tongue in check, that if the birth-right were to be denied a stranger 
could with impunity run off with the deceased's goods before the heirs partitioned them. 
It is worth adding that fhiiu~tovHhatta did not enter into the discussion on the origin of 
propert\f, whether ornot exclusively ascortainable from thes'rts/m. His acumen could here 
have been applied with excelleat effect: at the least he could have demonstrated again 
his famous ''moral obligation is not logal obligation" theory. 


( 2 ) Dif^abkiTga 

113,14: It IS said that birth, the act of a son, is an act of acquisition, and that birth alone 
makes a son proprietor in his father's estate; this is a mistake, for Mnnu says that the 
brothers have no power while the parents live. Dilynbhilgn I 6: "Have no power" does not 
mean "have no independence" for here we are not told that they have any proprietary 
interest. Mif/Tfe/rarfl f I 27-30 lays out the details of the son's brilh-right in the following 
way: (a) sons have the right to inherit on the father's death [fimiitflviilMJia does not deny 
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this); (li) sons are co-owners with their father in the grandfather's property; (c) sons 
cannot prevent the father's disposing of hts ancestral moveables for spcdal necessity or 
his self-acquired moveables for any purpose; (d) the father must obtain the son's permission 
to alienate the immoveable estate^ however acquired^ under any circumstances unless (i) 
there is an emergency and (ii) the co-owners are minors or incapable of giving consent. 
MitOksharH, Aparilrkn, Varaduri^ja and later southern authors insist that Mnmi's text does 
mean that sons lack independence in dealing, but not ownership. It is clear that had 
fimtltffuHham read this description of the powers which the birth-right gave he would 
have been in a position to make a powerful criticism of the theory underlying them. The 
Miti^ksharH view is based upon a compromise between the traditions of northern and 
southern schools and, like most compromises, offers a wide scope to critics. A conclusive 
passage is DityabhUga 1 19, where limiTiavilJwna calmly says that if sons had ownership 
in their father's property pEirtition could be enforced by will of the sons and against the 
will of the father: in the south by this time such partitions not only occurred (in respect 
of ancestral property) but the MitliksUnrH had deliberately sanctioned them. fimiTt/iv3ham 
clearly did not know this, for we know him to be a man interested in practical experience, 
and not a mere theorist. 

(3) Dilytjbitilgfi 138, 39: There are two times for partition; when the father's right of 
■ property' ceases and by his choice. It is wrong to see thrix periods. Mitilkshar^ I ii 7 gives 

five periods, four during the lifetime of the father and one after his death. It is unnecessary 
to go into the details, which are easily available, but the third time, i.e., when the father 
!s indifferent to wealth and not sexually active, serves as an answer to fitmrtav/lfjam's 
objection to a period on the ground that there could not according to that view be a 
partition of the father's property if he became a hermit This again proves that limi^tnutlbuna 
was aiming at an earlier and less considered account of the times of partition. 

(4) Dityabli^lga, If 9 and 111 22, 23: YajiiAvalkya's text, "the ownership of the father and 

son is the same in Icind acquired by tlic grandfather, etc.," is according to Ud^otfl an 
expLination that when A, hciving tw^o sons B and C, is predeceased by B, who himself 
leaves a son D, and then A himself dies, C does not take the whole estate, but shares 
it with D. Mffflfrs/wrfl I v 3-9 explains that the text was required to meet the argument 
that as, according to the previous text ("among claimants by different fathers the allotment 
of shares shall be by regard to fathers") the sons of each brother get the share of their 
respective father between them, when the father is separate or has no brothers one of 
two things happens: either the maxim applies only when the father is dead, and therefore 
the sons cannot demand a share of the father's father's property in the father's lifetime. 
Or, if a partition docs take place, it must be Eit the pleasure of the father. Here it is dear 
that the copes with arguments, similar to those brought forward by 

and leaves nothing to be said in the way of bringing out the meaning of II 

121. Had fitniiiavilbatia seen this interpretation he would have been bound by the 
conventions of his science to meet it in some way. No, writer of consequence could ever 
pass an important argument of an opponent by, on pain of being ridiculed as ignorant 
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by contemporary s'i^stris. 

(5) 1111: If sons had birth-rights in the property of the grandfather during 
the life of the father, then all the sons by all the fathers would at a general partition take 
equal shares with their fathers in the whole. This argument is fully answered by Mitnksitara 
I V 2, which jtmUtffiSlhana cannot possibly have seen, as it demolishes his position. 

(6) DSyab}tiiga II 22: Y^jttavaikya saySy "the father is master of the gems, pearls and 

corals and of all; but neither father nor grandfather is so of the whole immoveable estate." 
Moveables inherited from the grandfather, or otherwise acquired, are owned exclusively 
by the father, MiiSksluirit 1 1 21: the text refers to immoveables descended from the father's 
father; the text "By favour of the father clothes and ornaments are used, but inmioveable 
property may not be consumed even with the father^s indulgence'* ts to the same effect. 
It is to be noticed that does not quote the latter text—it is contrary to his 

position—but had he read the MitUksimrU he would have been obliged at least to circumvent 
it. We are the losers, because his method of interpreting the text would have been 
interesting* 

(7) DUvabfiHg^ II 49: Jf a father and son were to share equally the grand father's’wealth, 
the fact that the father must have a double share leads to the conclusion that if A and 
his son B and his brother C were dividing the property of his father X, C would be left 
with a fifth share. This situation could not have been suggested seriously by anyone who 
had read the M/tiifcslifiri]'which in I v 2, 7 and I iii 3-4 makes such a condusion impossible 
according to the ''birth-right'* school. 

(8) Dn^ablmgll 111 ii 36, 39, 40, 42: The rule that daughters who are unmarried are 
entitled to VJtl’i of a son's share on a partition between their brothers is to be interpreted 
elastically so that the sons will not be impoverished Mitflksimf'is I vii 5-14 is an answer 
to the difficulty ar\d a refutation of the solution which JimtrtazfAitam offered. The ’4th is 
obligatory, but will not impoverish the sons because it is 14th, not of the share which 
the son might have taken had there been no daughters, but of what the daughter would 
have obtained had she been a son. 

(9) DSyiJbfjilga VI il 38-9: A single heir recovering by his own labour land formerly 
lost may retain only 14th in addition to his share on a partition- Mit^ik$har3 I iv 2 and v 
It shows that Vijnaesvara believed that the consent of the other joint members was a vital 
factor in deciding whether the acquirer in such a case retained the 14th or not: the 
Mit^ltard proviso is a protection against fraud which linmiavShatut would have 
incorporated, though perhaps in a modified form (e.g*, "with consent of father") had he 
known it. 

(10) Ds^abhdga XI iii 1 and iv 3: Father comes before Mother in the order of heirs. 
Though the mother surpasses the father in the respect which is due to her this does not 
prefer her in this connection. Mitakshar5 II iii 1-5 gives more than one reason why the 
mother should be preferred. Grammatical, sentimental and physiolgicat considerations 
are urged, to which JinjStavS}tmitt would have been bound to give an answer had he been 
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informed of them. 

This completes the list of those instances which clearly point the way of the present 
writer's opinion: it remains to mention those which tend to show that Vtjui&tesvara was 
correcting either JwiiffavUfjuntj or some writer of his school. 

(I) Dityabbiign 11 7: Ihc death of both parents is one period of partition of an estate 
inherited from a grandfather, and the other is the choice of the father when the mother 
is past child-bearing* MitSkshari^ I v 8 is a direct contradiction of the second half of this 
proposition while the first half is answered by the whole of I vi. 

(II) DHyubltl^a H 20, 35, 37: Father can take a double share even of ancestral property. 

I v 7: I'he text enabling a father to keep two shares applies only to self- 
acquisitions. 

(III) H 21: The verses of Mami and Vishnu which say that a father recovering 
paternal wealth need not share it with his sons seems to suggest that a partition by the 
will of the son could occur in respect of ancestral property; but the true meaning is that 
a father, setting about a partition, need not distribute the grandfather's wealth which he 
has retrieved* The Mitilkshonl was not obliged to introduce this verso, but we find in I 
V 11 that the text obliges the father to divide with his sons the property acquired by his 
own father, however unwilling he may be, if they demand it of him. The meaning is better 
explained: the property is not that lost by the grandfather, but that lost by another 
ancestor and not recovered by the grandfather, for the latter is already accounted for by 
a different rule. 

(IV) DOyabhilga W n shows a different conception of sfridhati from that which we find 

in Mrfifcslirtrit II xi 12-25* Where, in D^abh^a IV ii 13-20, says that "issue" 

in Yiljtiavaikya means the issue of the mother (i*e., sons) instead of that of the daughters, 
MiffltslwriJ in H xi 17 makes it plain that the "issue" is that of the daughters. 

(V) D^abfi^ga XI vi IS; The text of Manu ("to the nearest suphida the inheritance 
belongs") does not indicate nearness according to birth. MitAkshara II iv 5 quotes the text 
in order to show that those of half-blood are more remote through difference of mothers. 
Uterine half-blood, incidentally, were not contemplated by either author with reference 
to inheritance. 

(VI) limjlhviiiuim agreed with Vijndnesvaru's predecessor, VidvartTpa, that a coparcener 
who concealed joint property was not guilty of theft. MitrtfcsfwrJ 1 ix 9i It is crimial to 
withhold common property, and sinful. The kidney bean illustration, which JimiTiavi^uitja 
says had beem used in a puerile manner by BMa (=Ba!aka)t is carefully repeated in such 
a way as to show its proper application to this problem* 

This survey would not be complete without a glance at the other notable divergences 
between the writers. These, as stated above, do not provide any conclusive evidence* 

(i) The definitions of d/iya are totally different. The full significance of the difference 
has been brought out admirably by Mr. I. S. Pawate in his *'Dd\fabhifga", published at 
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DhEirwar, 1945. Dtlifahii/^a I 4: D^tya comes from the root Dil It is the constituting of 
another's property after annulling the previous right of a person who had died, etc.^ but 
there is no abdication of the deceased, etc., in respect of the property, Miti&csitaria 1 i 2: 

is wealth which becomes the properly of another solely by reason of his relationship 
to the owner. 

fii) D/lyabhO^a 1 42: Sankiui-Likhita says that a partition does not take place if the father 
docs not desire ijt, and the reading "if he be incapable of business, partition of wealth 
takes place" is corrupt The MitiikshurA quotes but not to this effect. 

Vijnanesvara quotes a text from that source which support his case, but which JitnUtm^tatja 
had not noticed in his account. The topic of dividing the goods of the maternal grandfather 
{DityabiUiga I 45) is nowhere noticed by the Mit^lksharcf at all. The general rules cover it 
adequately, and it is an emanation of fimtitavahana's eccentric interpretation of the texts 
allowing sons to step into control when the father in incapable, 

(iii) Dityttbfiiigii ]I 5 and HI 1: Division of the father's estate ought to be made after 
the death of the mother. This is based simply on Manu's "iTtMdhmm pitus'ea mittusca'\ 
Mit^esharj I vi is based upon the assumption that a partition can take place in the lifetime 
of the mother: posthumous sons are accounted for. 

(iv) Dravyam^ of course^ means "goods" or "money". DHy^bft/Igaf 11, in a curiously 

significant manner explains it as "slaves" in Yi^jnatraikya's text. I v, 4 goes out 

of its way to explain that dravyam means gold, silver etc, 

(v) Ddyabhiigii II 59: Eknputm in the text of Sutikhit-Likhitu means "son of one father," 
Mitilksharit does not answer this eccentricity. 

(vi) Ddyabh^fl II 71: Father takes two shares of the properly acquired by his son. 
Mitakshara I iv, 12: "It is well-known thi^t what is acquit^ by one belongs to him only 
and to no other person," Incautious^ but one would think that if JimutaraJiana had read 
the Mit^iiard he would have had to confute the texts which support the statement. 

(vii) III li 32: Only son-less wives of the father should have a share in a 
partition at the father^s option. Mitiksharff 1 ii 9-10 and vii 1: All wives then take a share, 

fviii) Di^abiiiiga IV i 23: Where a husband has given his wife immoveables she may 
not alienate them even after his death (NiTmdi?). MitOksliarit maintains silence on this topic, 
implying no restriction. 

(ix) DHyabftOga IV i 11: The limitation of 2,000 patjus on the widow's inheritance is to 
be rejected. Mititk^iard does not mention it, but refutes a similar view of limiting the 
widow's estate attributed to Srritwrrt. The 2,000 panas limit is found in. Knufdiynt Vyavahiirn- 
niniffya and Snirti-aindrihl, and is quoted in a verse of Vydsn by the southerner Hartidatta 
on dtiiiaitjn 28, 19, 

(x) Ddyabhd^if V deals w'ith outcastes. No reference there to their daughters. Mjfdk^hnrif 
makes a point of protecting the daughters, in 11 x 12-3, Afjaritrku is even more explicit. 

(xi) Ddynbhdga VI i 17-20: Gains of learning oven without the use of joint funds must 
be shared with those coparceners who are equally or more learned. Afrfdfcsfiarjl 1 iv 13, 
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15 partially answers this and denies it by tmpljcalLon. 

(xii) A severe poser is set by the distinction between Dii^abijagit (Xf i 1-26) and 
Mititkshijrff views on the estate to be taken by a widow. Mit^sharil says that the widow 
of a separated unieunited member takes his entire property- Tlie DayabhSga makes no 
such restriction. In aU probability the text of tiie MitSksharii does not give us the views 
of the author fully. Epigraphy and the evidence of Jaina law for instance show us that 
the old texts which did allow the widow to inherit when Issue!ess contemplated her 
taking her husband's interest in the joint fEimily property. 

(xiii) D^jabhifga XI M 30: If an unmarried da ugh ter-heiress dies, the inheritance goes 
not to her heir but to the married daughter and then to a daughter's son. The Mitilksliarlf 
saw women having less obstructed ownership than men, and hence makes no such 
provision. 

(xiv) DitifiiNiifgti XI V 13^37 and 11 ix 1-12 deal with the difficult passage of 

Yiijtmvfiihja on inheritance fn>m reunited person. The latter is much more thorough, 
answering a question which does not touch, i.e-, the result when reunited 

full brothers compete with unreunited half brothers by the same mother, and when 
reunited half-brothers compete with un reunited half-brothers. 

(xv) The whole of the D£f\/obh^tga section on inheritance reeks of the religious benefit 

theory explained in a mc^st comprehensive manner. MiiHk$IiariS denies that Bitphtiiaship is 
a matter of religious benefit but in such an odd manner that one may doubt whether he 
is correcting Jimutavaitana or a predecessor of jiinutavutinjia of whom we have now lost 
sightn We read, on I 51, that sapin^nship must not be understood as a handing 

on of the piida which has to be offered in the SrSddttii, for if that were the case there would 
be no sopindaship with one's mother's issue or one's brothers' sons (one must read here 
''bhriitrv^fjpitrv^a"), paternal uncles and so on. This is the strongest piece of evidence for 
VijtJJhivsvtirit's never having read the Dii^ahiiligit, though it neither strengthens nor weakens 
the case regarding having read the MiiiiksliarH. Of course JhTUlfax}t^iana'$ 

explanation of the significance of sapU^dflship in inheritance is very much wider than this. 
Vipidiiedvara's point is that one's uterine brothers, one's brothers' sons and one's paternal 
uncles cannot be called sapitjdns, if one understands the word in the sense of "those who 
have identity of piVfdn, i.e., those who offer the same type and quality of pitjda^. At that 
rate brothers alone would be Since that is not the case, the true meaning of 

sapinda must be "connected by particles of the body." But it must bo repeated that the 
Mitiiksfjflrii nowhere distinctly denies that the right to perform irUddlias has a significance 
in determining priority of heirs. 

(xvi) Sarvadhikari, in his analysis of the arguments of the two authors has shows that 
JimjItnvfOuina desired agnate and cognate batjdiws to take irh a different manner from that 
envisaged by the MitUkshariS, Cognate Iwidlius were intended to take immediately after 
agnate handlnts in the same class, whereas in the MitiS(shorit all agnates precede cognates. 
It must be remarked that the whole analysis depends upon a number of conjectures, and 
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the subject is still in an unclear state. At any rate no evidence c?<ists that the one author 
was correcting or amplifying the views of the other. Had a dear statement been found 
the present doubts would not exist, and Allahabad and Madras would be at one on 
heritable Irandhus. 

A final point needs to be mentioned: lijitiHiivafuiiiit often pours scorn upon an opponent. 

There is no ground for thinkitig that this is ViptHiie^vara. JintQtiivUhana's chief opponent 
(Dayabiigim 11 64) is "'he who continually explains A'farzrj, Gaidaim, Dak^ and others in 
a vague sense" and thus "demonstrates his own unsetttedness," This is Usiakn, who is 
probably the same as BSla, mentioned in Dihfuldiiiga XI i 51 and ii 27. Kane, op. cit. pp. 

283*4, tells us that he was an easterner^ r^ot long prior to JimiitavUfuim himself. 

Kane op. cit. on p. 327 quotes some occasions when Jittiijfijvflftnnn in his VyavaharmnAttkil 
seems to refer (o the text of the Mitakshara. There is no dear reference, and the one which 
Kano has thought apt for quotation is a commonplace, a stock illustration of typos of 
absurdities in plaints. 

From internal evidence, after reviewing all the important places where conflict exists 
between the authors, it scorns undeniable that the old belief that wrote his 

D^iyMUgn to refute the Miif^ksh(fri\ is unfounded. There is so much against it, and nothing 
for it. ji»ti}tav!\hititn did not lack opponents even in 1100: both schools of thought were 
very old already. fhmTiifvAhnna's^ own contribution, a new evaluation of the notion of 
snprj;dfzsfjrp, is totally independent of contact with the MffUlcsyr/FrJ, 

A piece of external evidence completes the picture. The date ofAparlirka is well knownn 
Ample data fix the compilation at about 1125. fSee Kane, Histor}^of Dbarma S^stra, Vol. 

I, p. 334). it can be suggested with reason that a legal author who did not know Aparbka^s 
commentary could not have known the MifteJrnrrt either. Now in the commentary on 
Ynjtwvitlkya II 121, A/xrrfMa, or his editorial committee, used an argument which would 
have been of great service loftmtll/jMlumfi bad the latter wanted to refute the Mitiihharii. 

It was used to refute those who said that a son could not have rights by birth because 
this would prevent the father of a new'-bom son from performing agnihotra and other 
obligatory rights which must be performed with one^s own property. It is said, "oven if 
his property is conunon to himself and his son, nevertheless he is able to perform the 
agtiihnirii and so on, either by the (implied) consent of his son or by the earning of 
additional properly, the son's share having been put to one side; flzrd if is waf the case tltat 
the genesis of the (father's} owcrsliip comes about by a partition since that ivoM deprive the father 
of oienership prior to the partition, For "partition" is the arranging." 

One of the logical weaknesses of the southern conception of family-joint-ownership 
as expressed in the is the implication behind the twin definitions ot ditya and 

All the dayiifins have proprietary rights in one another's property by reason t)f 
their relationship; when there arc many ow'nership in respect of the aggregate a partition 
arranges who will be apratibandim owner of which part of the whole. It follows that until 
a partition takes place among dify/idas of the same class and bearing the same relationship 
within that class, no one should be able to say who Is independent owner of a particular 
part. But we find thcit the southern writers a re con tent to talk of partitioning the ''father's" 
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or '^"grandfather's" property as if there were a superior proprietary right existing prior 
to the partition in the father or grandfather How is this? Surely if all sons, for example, 
have rights by birth over the property of their father, the second son would be born at 
a time when the father would have no separate property in which be coutd acquire rights, 
quite apart from the consideration that the father's brothers and father would have 
Sflpratiharjdha rights over it already. In fact if partition is the only means of deciding who 
Ls the owner, broadly speaking, of which pari of the family property, before a partition 
a father would have no ownership at all; and yet we see that practice and the smr+ti 
texts give the father exceedingly wide powers. 

Had Jimtitaifditam perceived this particular mode of attack upon the Muakshara position 
he could hardly have failed to employ it. The pecuJtar skill which is required of a legal 
author working in a field of this nature demands the utilisation of all possible arguments. 
It is possible ihM AparUrka did not realise that his cormnentary was supplying an argument 
against himself. The shrewed Bengali would not have rejected a gift of this nature. Hence 
we conclude that JimiitavUfKJna did not know Apariirkty$ publication and this tends to 
support the general conclusion that he did not know the Mit^sharA cither 


Modes of Sanny^fs and the reform of a South Indian Ma|ha 

There are some features of the ancient Hindu law which are still alive today, in spite 
of the contention (heard from time to time) that the is dead and no one need 

trouble himself to learn about it. Miniskirts are to be seen even in Poona, and the ancient 
frmnis must fry their own fish. Below I attempt a study of a fascinating inscription from 
Tamil Nad; but before anyone writes it off as irrelevant to the modern world I must draw 
attention to very recent case-law in which these topics figured. 

Religious endowments are a magnet for money Widows still make gifts out of their 
husbands' estates, provided, that is to say, the deceased husbands have not bequeathed 
a great deal of them in that direction already. Mafhos (in Anglo-Hindu language maths, 
or even 'mutts") are a well-known variety of "religious endownment'* Two questions have 
come to the fore. Can Sudras be head of JimfJms? And can married men, family men, 
occupy places much more naturally reser\’ed for celibate teachers, founders or leaders 
of a school of Hinduism, dedicated to religion and divorced from the world and its 
pleasures? The dAstra, as understood in Anglo-Hindu law, conceives only a celibate and 
a renunciatc as a sannptlsi, and only a as the head of a When it is a question 

of the right to act as mahant (= tuafhAdhikAyii, or to succeed to one deceased, litigants are 
heard to contend that the deceased was no real saitnijAsi, and that, unless a custom to 
the contrary could be pro^^ed, the law to be applied must be that of Hindu males who 
are not santipAsls. Recent decisions have repelled these contentions in the individual sets 
of facts. It seems to be the case that, even where a custom cannot bo proved contrary 
to the book-law, Siidras can be sannpAsh (though not of the Vedic, i.c., smutn or smArla, 
type), and that too whether or not they have actually abandoned the world, whether by 
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any particular ceremony or not, and even where they are married; the community must 
accept them as mahants, whatever the book-law may say on the subjectn Such decisions 
have the merit of dexibiliCy and realism, and the rigidity of the Anglo-Hindu law is 
properly moditied by them. 

On the other hand, the case-law reveals only too clearly the evils nt grhastha (i.e., 
householder) mahants, when the squabbles between the surviving members (ft Vaisnava 
MahSprabhus' families waste their estates, private and trust-endowed alike. But when 
the riequirements of the modem world and ancient tradition conflict the court listens 
attentively to the ancient and their exponents. 

The inscription is No. 135, from Jambuk^ivaram, dated Saka 1506 = A.D. 15ft4, at the 
beginning of the reign of Venkata i, reported by C. R, Krishnamacharlu in 1940 in his 
Annual Rqjort on South Indian Epigraphy for 1936-7at §. 79, the inscription being transcribed 
ill roman characters at pp. 92-3. The editorial note reads as follows: 

"'It is couched in a high-flown fnatypravilta style and appears lo be an apologia for 
the selection of a married person (grhastha) to the pontificate o? Ibe P5iupatamatha 
at Tiruvanaikka, which had till then been probably in the keeping of a celibate only 
The quaint style of the record bristles with bombastic quotations from several works 
in seeming support of this transition, and affords interesting reading/' 

Tlie reasons for the change are paraphrased in English, and the whole was taken more 
or less word for word by T V. Mahalingam in his article at Jcurml of Oriental Research 
(Madras) Vok 25 (1957), pp. 78-9.1 found the thing very interesting. The inscription is 
unique, but it supplements what we know from other references to the dhanaa^astra and 
related materials in a few other inscriptions. A reference to the Maf}HbMrata and "principles 
followed by kings" appears with reference to relief from taxation in an eleventh-century 
inscriptions. A galaxy of d/iarrimifflsfm citations, with tlie Brahmins' deductions from them, 
appear in twelfth- century inscriptions concerning the status and privileges of Rathak;iras. 
What we have here, however, is what is virtually a public decision made in the name 
of a deity, with the consent of interested Brahmins, but with the intended effect of a legal 
settlement of a pecuniary, and not merely social bearing, like a scheme framed and 
decreed in the Chancery division in England or by the High Court in India. 1 felt that 
the editor's sceptical tone was a little harsh, and perhaps pcejudlccd. I entered into a brief 
corresjxindence about the record with D* C. Sircar (then at Ootacamund) in early 1959. 
It is only now that 1 have an opportunity of improving upon my reference to the 
inscription in my Religion, Law and the State in India. 

Neither the editor nor Mahalingam attempted to assess the meaning or value of the 
event described in the inscription, and, as so often, many technical terms were left 
untranslated and unexplained. I cannot hope to improve upon their handling in all 
respects, since time and effort, though deserved by this inscription, are bound to be 
limited by other competing concerns. But we shall, I hope, have a better chance of 
estimating how such matters were handled and why 
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The Pci^pata sect was evidently an ancient Salvite sect long established in South 
India, and particularly strong in the Tamil country. The sect's religion and religious 
practices wore not of a type which is nowadays considered very edifying; the preoccupation 
with externals and obsen^ances, the endless concern with vows and austerities and 
marv'ellous aberrations from normal living in a parade of holiness—ail these features 
make the behaviour, let alone the doctrines, of this ancient religion less than attractive 
even to the simpler villager of tod ay. ^ Other forms of Saivlsm, wi Ih greater emphasis upon 
morality and devotion to the deity to be expressed in terms of personal conversion and 
reform, have become more popular. But at the times with which we are concerned 
Pa^upatas wen? powerful and significant. I think it will be admitted that it is a feature 
of the Indian scene that competing religions are less competing faiths than competing 
social assertions. The group identifies itself with a particular religion or sect, endows it, 
and seeks to enhance its own prestige relative to its competitors through and by means 
of its religious activities. In this way sects rise and fall, and allegiance waxes and wanes, 
sometimes without any rational explanation. In these days of anti-caste agitation it is odd 
that caste-sentiments should figure in this development. But field studies in different 
parts of India show that they do, and perhaps they always have done. 

The lawf relating to maths is a well-known, but not an edifying, chapter of the Hindu 
law applied by the Indian courts. In a recent case the Learned judge expatiated on the 
unseemliness of the dispute between two w'ould*be mahants. Cases in which math 
properties are wasted in squabbles over the appointment of the next mahant are many, 
and litigation up to the Supreme Court about rights in and to math properties is frequent. 
There is no doubt but that maths of all denominations and sects attract money and 
accumulate wealth, and some even take to money-lending as their primary pursuit. It 
is odd that the more the mahant seck.s to live an unworldly life the more gifts ate 
shmvered upon him and his math. The genuineness of the mahant is thus an essential 
question about him, and Indiaris, with their characteristic mixture of optimism and 
cynicism, equate sitniiyasis who are mahants with bogus spiritual teachers of the kinds 
which Kaufllya urges the king to enlist in his secret service: the holy and the fraudulent 
are somehow symbiotic, and no one minds. Until, that is to say, some particularly 
appalling scandal break out, whereupon the "king" must take action, and the endowment 
is "visited" and "reformed," much after the style of the Hindu Religious Endowments 
Commission, which was a sort of royal visitation. 

When we study this inscription we wonder whether the reform, by which the incumbent 
mahant was "ordered" to become a grhastha, whereas he had previously been (we are 
bound to assume) unmarried (whether or not he was celibate), was a reform intended 
to deal with a situation in which the math had fallen into decay due to a succession of 
unchaste and disreputable sannyitsi mahants (a reform which would occur to the mind 
of a student of the Reformation in western Europe), or whether it was something else. 
My reading of the inscription leads me to think it was something else, conceivably like 
this. The math was flourishing, though physically, it seems, a small affair, in association 
with the temple, placed strategically in the rich Kaveri valley. The PaStipatas were no 
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longc?r in opposition as they once wen*, as Tamil radicals, to the Brahminical faiths which 
I had dominated the scene and obtained ascendancy; they no longer took the place of 
the ancient opponents of Brahminism in the Sooth, namely Jainism and Buddhism, which 
had vanished- Other sects of Saivism would maintain their religious hold upon those 
who were doubtful of the value of the Brahmlnical varijniratitn-(i}vtrm&f always a suspect 
import into the extreme South: devotion to a personal deity would absorb the religious 
energies of Saivites and Vaisoavas and undermine the spread of Brahmlnical doctrines 
of observances, of sacraments, and of an eternal vania hierarchy. Yet the unification of 
the culture demanded a synthesis of these apparently conflicting trends and desires. 
Those whose religion was utter devotion to Siva wanted still to be part and parcel of the 
caste system, and there was no caste theory other than that expressed by Brahmins in 
the v(in}a$roma-dhiirma, An antinomian and defiant archaic Dravidian religion became at 
some points compalible with normative Hinduism, as the religious teachers, absorbing 
the Brahmlnical learning, offered to the- generality of the public everything that the 
Brahmins had to offer Thus castes higher in the scale than the humble agriculturalist gave 
their adherence to Saivitc sects such as the P^upatas, and the result was (as 1 think) that 
the Psdupata doctrine had to become '"respectable/' In order to teach vartjSiTama-diuirmat 
no doubt with many modifications to meet the requirements of local prejudices, the 
teachers, the mathSdhipabs, had to be orthodox themselves, and had to take on Brahminical 
observances as well as the vows of the l^^upatas. The problem was whether the two 
types of observance were compatible. Tt is notorious that in pitr^t^s and titniras, persistent 
and successful efforts were made to integrate popular notions and notions essentially 
competitive with Brabminism, into the orthodox normative system. And Brahmins 
themselves taught doctrines and practices which had no Vedic authority, but relied for 
their authority upon sad^ciira —the fact that learned Vaidik Brahmins believed in and 
practised them. 

In this case what 1 believe happened was that a fashion was started of appointing 
to the head- ship of maths married men who would found dynasties of holiness, performing 
the rituals open to householders, carrying out the duties appropriate to thati(7.4ra»ra, whilst 
serving as teachers and spiritual preceptors of Pasupatas of all castes. The dfwrnmsrtsfm 
Itself was not clear on the point whether a true saftnyHsi could perform all the functions 
mentioned* How could a be the effective (as opposed to nominal) head of a 

religious institution, It is established in Hindu law that the essential of a math is that 
religious instruction is given there to students. If it is stiU the case it was even more so 
in earlier ages, And regular institutional instruction implies an endowment, and a business 
head, A householder head would make much better sense, aiid it is dear that in the next 
century Jambuke^varam knew families of Saivite spiritual gurus, as their surviving 
inscriptions testify. The math would also be a gitru-ktita in the traditional sense. But the 
fascination for the life of the perpetual brahttiitdin, the awe attached to the (supposedly) 
perpetual celibate, went a long way towards securing the public's n^ard, towards certifying 
the holiness of the establishment, and thus bringing in funds. To convert an existing post 
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as head of a math^ and, at the same time, shebait of the temple with which it was 
immediately associated, into a different kind of post, the holder of which would enjoy 
householder status and comfort whilst letaining the privileges and the profits, WeIs 
something that could be achieved only by the concerted action of the sect, represented 
by their most prestige-worthy members, upon grounds which must be transparently 
lawful and righteous at the same time, with the consent and approval of the ruler^ whose 
support would be needed to restrain counter-reform movements which would otherwise 
put forward an anti-mahant {this time a confirmed and conforming sannyasi) as their 
protagonist. 

The dJtarmniflatra absorbed and regularised the concept of the perpetual celibate, the 
naisfika- brahmaciirt, but he remained attached to his teacher. The idea of a sanny^i 
heading a wealthy establishment, even an expert in agriculture and money-lending as 
we know them today, did not fit with ^itsiric notions- There was never complete certainty 
whether a man might pass from brahntacnn//7 to samtifllsa without going through the 
intermediate i\4tr(itnas^ However, it was open to argue that the true teaching of the 
was that even twice-bom should pass through the house- holder stage, and there were 
reasons to believe that a Brahmin must perform the kannas laid dovm by the if he 
was not to lose esteem as a member of historically the Brahmin head of a wealthy and 
influential math could not afford to risk diminution or loss of prestige: once, at any rate, 
it had been accepted that orthodox Brahmins were natural, or possible, heads of PA^upala 
maths. 

This, then, is what this Inscription may mcan^ Of the two alternatives, celibacy, and 
householder status, both could be supported on Sastricand traditional grounds somehow. 
The legal texts, and the religious texts of the Saivites were called upon to authorise the 
latter position, and the decision was framed as an order directed to the mahant from the 
god Siva, pronounced by his hereditary representative, the shebait (it seems) of the 
principal temple in association with which the mahanPs rights had been created, a 
gentleman, no doubt, of considerable prestige in the state government as well as that of 
religious affairs. The authors of this vyavosihii knew very well that their decision would 
be contradicted. It obviously was capable of contradiction. Householder mahants 
apparently existed In the Tamil country but history shows that the concept died out, and 
it is taken for granted there nowadays that mahants are sannySsis. But the authors of 
this document went E^bout their work in such a way as to suggest that it was clear to 
them that government, the State, would not interfere to reverse the decision, but would, 
on the Contrary, uphold it as an authentic legal aiternative against all possible dissidents. 
The curses pronounced upon any individuals who Interfere with the arrangement show 
that the Brahmins of the locality and the spiritual leaders of the sect had made up their 
minds in favour of the orthodox complexion which the sect's doctrines wea" to tiike on 
from thence fonvard, and it was assumed that the resulting gain in prestige to the math 
and Its adherents could operate only in favour of the society, the culture, and the AJsfric 
norm. 
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The inscription opens with the statement that It is the timmugam or sacred order 
addressed to Candra^khara-guru by one Adi-Cande^vara-devar, who describes himself 
as milla-bitrtya of the (god) iVibhuvana-pati in the trmple fescribed. T suggest that he was 
named after the Adi-CandeSvara- deva (Siva) who was the deity of Uruvarur, Nagapattinam 
taluk, Tanjore district, rather than the deity of the same name at Sivapurl, Uruppattur 
taluk, Ramanathapuram district. I regard it as highly likely that he was bom inTiruvarur, 
perhaps the first son of his parents. He seems to have become the manager of the whole 
temple complex, responsible to government ultimately for the good conduct of the entire 
religious trust in which the math in question was physically situated. I wish we knew 
more about him. The verse at the end of the inscription suggests that he, as a patron- 
devotee of Candraiekhara-guru, was an official as w'oll as an endowment trustee 
(dharmakartil). The voluminous works of T V. Mahal ingam and B. A. Saletore about 
Vijayanagara throw no more light on tlie man, and it may be that he was politically quite 
obscure. 

The oper*Ttive part of the "order" falls into hvo parts: (1) Candraiekara, in his qucility 
as "^our" (i.e,, Siva's) tambiri^rtitr^ i.e., mafUMiipatu shall continue to perform and enjoy the 
rights and obligations of worship of the deity, service of the idol, superintendence of the 
temple, drawing up of accounts, the right to mark devotees with the seal (mjiddirai), 
independence of management and the Parfupata-vow from teacher to pupii in succession; 
(ii) he shall do this as a householder, performing the Pi^upata rites and the karmas of 
sacrifices (e.g., fmnca-matiH-yajiUi, presumably), worshipping, etc., for the god Jembunathar 
Akhilainda-f^vara, but with succession from father to son, on the basis of this order, as 
long as moon and sun endure, and upon that footing succession shall be to the son who 
is eldest in age and learning and he must maintain his brothers and protect the endowment. 

The most interesting pAiX of the document is the list of quotations supporting the 
revolutionary reform whicli this involved. It need hardly be emphasised that to convert 
a (^tric) siintiy/isii math into a grkftsfhn math on this basis would not merely subsidise 
the mahant's enjoyment as a householder {he might have a succession of wives, since 
the presence of a valuable endowment would attract an unceasing flow of offers of girls 
in marriage), but also burden the math, and there- fore its devotees, with generations 
of collaterals of the reigning mahant, w'ho would be kept in idleness at the expense of 
the endowment (unlike Che families of jfwrifs who partition their disciples and all perform 
religious functions on tour). A move from the one kind of math to the other would thus 
be an example of conspicuous consumption, in itsell tending to raise the prestige of the 
math. 1 now reproduce the citations which supported the decision. 

dirglui-i^la-brahmijairj/(tm, dfidratjam, kamarfd^iotj^ i 
mr!Ximmedhmi madyam, cn IQtmi twr/yfl dvijiXtibhih tt 

"Lengthy broilnjiicoryat the carrying of the water-pot, sacrifices of human-beings and 
horses, and spirituous liquor are to be avoided by twice-bom in the Kali Age/" 
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This is ciled is horn the P{tr&fiirf>-MiVihavi}/a^ the then leading leg'll digest of tlie Tamil 
countr)v where it is indeed to be found without difficulty. Its ultimate source is typically 
vague. Lik^mfdhara attributes it to the BrahtJia-pur^tw, as does Apar^ka. Thes^Mrfjcnwifrifci, 
another lawbook of importance in theTamiTntld^ perhaps now regarded more highly than 
M5dhava's work^ attributes it to the Aditya-pur&tta, hut alas the Nirnyu-siiidhti attributes 
it to the A<^i-puriitj(i. It may once have existed in all three,'" From the text our inscription 
gratuitously concludes that lengthy celibacy is ru$i{idhnnj ('"forbidden")! 


j/e vidUn brahmaciin yalir x^a i 


This is attributed to the minor ttpatfi^nd called K^}ii^iti-rndw}iiiiti^d, which is evidently 
a holy book of the Pa^upata sect. It is indeed to be found there at para. 9, which however 
reads, in the most careful edition, 

tripundra-vidhim blmsmanii kuroti i yo vidviln brabmacliri ^rbnstho vdtta-prttstho palir M 
siiniti^tii-mahHp3-takopapiIiakebhgab yiTto bhavafi \ sfl tiriUc^u ^inVo b^iavati he 

who perforins the marking called tripittidm with the (holy) ash, being learned, whether 
he be brahmacUri, householder, forest*recluse, or renunciate, becomes cleansed from 
all the greater and lesser sins, becomes as if he had bathed in all the tirhasr (and so 
on, eventually becoming united with Siva, without fear of rebirth—so says the 
blessed IQIagnirudra)/ 

Now the inscription's text shows that our copyist did not copy correctly, as the word 
viinaprastho was omitted through that common copyists's error, haplography. 

vralatH Pii^upatam iuddhatn dvlid^ililtdi-tak^iinm a 
fjiaNdtaktc iat pTadUnvyaiij, mitJiciv(tra-pari\ifan<‘ is 

gr/eisfilicb/iytj viic$L'tiii y^rfiiiiUu fo aguJWrjjitotH i 
nnpatti^yiiiiikt' vmdtmi iroiriya-brttlwiac^rmiim \ 
jpiTifavyc Paiiipatam vralpiu dvitdfliti-mii^ikdri \ i 


The next text is attributed to the SamtkutnitriisdiJiiftiid: 

"The pure Pflriupata vow, which lasts twelve years, should be committed to the 
devotee who is devoted to the serv'ants (ministrants) of Mahetvara (Siva): especially 
to householders; but without fire in the case of rcnunciates; in the fire of the Vedic 
initiation in the case of hraimaci^ris who are smf rryas (faithful to Vcdic knniias). Wl'iere 
the windy humour is disturbed (i.e., in ill health?) the PSiupata vovv lasts actually 
for twelve months only/ 

This text plainly claims that even the most orthodox Brahmins can be initiated into 
the P^upata sect and houscbolders ace indeed preferred. 
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It is difficult to track down and verify the text because the name Sauatkum^m-samhitit 
is given to four works, (i) the purHiiii of that name published In the in the 

Chowkhamba Sanskrit Series, in which the text does mH appear; (ii) a portion of the 
Skiindif-puratM, which seems a most likely choice; (iii) a portion of the Brnhttiandii’puram 
and (iv) a portion of the Rttdra^HiJwkf w'hich was dted in dharma^stm works and even 
in a rAjanili work. Perhaps it will be tracked own one day. 

dvadn^abdam vS tad-arddiuim vA tad-urddakam 
prokiirify/iifi dvAda^hatt} vil sunktiipi^mtacchiracchirovriiiiim 

This proves that the pa^upata vow can be accomplished in various periods (not 
involving perpetual celibacy), 

Tor twelve years or for a year, for half a year, or a quarter of it, he should perform 
the "Head (-shaving) Vow—or even with intention (devotion) lor twelve days.' 

The text is attributed to the Saura^samhitA, which is a part of the Skanda-purAm, and 
not available to me for verification. These two last texts show that the vows can be 
performed by householders, and for short periods: our inscription goes on to assert that 
UpamanyUjr Dadhici, Agastya, Rama and Kr$i)a were householders and performed the 
P5^upata vow. The argument next moves to the positive requirement of performance of 
karma. 

njiitii itsmhj sanmi/at}/ omTiatvam ai gaccfmti i 
pita putralya jSiasya paiyec cei jimto mukimm i \ 
nAputrasya /oto 'stu .. 

'When a father sees the face of a living son he casts his debt onto him and acquires 
immortality. There is no world lor the sonless man. 

This is stated to have come, along with the passage which immediately follows, from 
a Rg-bTAhmmja, which is true enough since it is Ait. Bril. XXXIIL 1, quoted by Vi?nu XV. 
45 and Vasi^tha XVII. 1, and thus very well-known. 

yaju^ (?) jay&mAno vai bTa}imanii'Sthitau i 
rpAni trmyapAkrtya mam mok$e nivciity(}i 11 

The first word appears to be corrupt. 

'Even by being bom In the status of a Brahmin he should fix his mind an release 
having paid the three debts. ' 

This is a versified paraphrase of Tai. Sam V 1.3.10.5, which is in fact quoted in the 
original in the Para^ara-MAdtmvtya. It is a commonplace that the Brahmin is born with 
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three debts, which three he c^^nntit work off unless he marries and begets a legitimate 
son. True enough the view that an unmarried man can work off the debts to his parents 
by performing the agnihotra is set out (as an example of the consolatory provisions of 
the ^tra) in Ait. BrS, VIL2.fi-9 (9-10). But that is rather a different matter. The theory of 
the three debts, once accepted, is fatal to perpetual celibacy on the pact of those <^ualified 
for marriage, Our inscription litres that the three debts must be paid, from which it 
follows that sacrifices must be performed, whence it follows, in turn, that marriage is 
requisite* ** 

jityitm auitpya ^aiomc Itntjy aguin ikiadhita \ 
j^tapiitro 'gnin Mndhita i 
uparSge kuruk^trp utc^^kT^r^ajhMkaitj 
carjd^lSt pratigrhyiipi yajed avaiyakair niakiutih \ 

The first of these ("Having acquired a wife he should lay the fires on the tenth day") 
f have been unable to locate, though the inscription would attribute it to the Veda and 
SMirir. The second ("'When a son is born he should lay the fines") is a commonplace Vedic 
citation which no one can locate In a Vedic passage now extant. The third too I cannot 
trace: "In the dark, at Kuruketra, even if one has to accept a sheep or black antelope's 
skin, etc., from a he should sacrifice with the essential sacrifices." The word ttJakim 

interests us momentarily since the little dynast of Saivite gurtis at Jambukesvaram in 
the seventeenth century were called (e.g., Sadasiva-makhi), indicating that a Saivlte 

pontiff at this very place was a married man performing Vedic sacrifices. The texts cited 
tend to show that sacrifices are obligatory and that marriage is needed in order to perform 
them. That a man is completed by his wife, in all njspccts and with special references 
to sacrifices. Is a commonplace of the Vedic tradition fS/ib Bra. V.2.1, 10). 

The inscription goes on to assert that he who fails to perform the necessary sacrifices 
is a sinner, the implication being that he is fit to be oulcasted: and this would apply also 
to Brahmins who were members of the Paiupata sect, as they did not cease to be Brahmins 
by belonging to It. 

yasya ca vedi ca vicchidyde iripurii^in i 
sa vai durbrShmano nSma sarva-karnm-buhiskrtn 11 

He whose Veda and sacriticlal attar are cut off for three generations is called an Evil 
Brahmin, cast out from all ritualsn' 

I do not doubt but that this can be identified and verified, because the pandits of the 
Adyar Library report it as located in their manuscript copy of the JilbSln-smrti, a work 
of comparative rarity. They sought for it because it is quoted as from Jsb^la at p* 626 
of the (Adyar) edition of the commentary of Nanda-pandita (who lived not so very long 
after our inscription) on the Visn^Mirii (LIV. 13). It is interesting to see such rare and 
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maT^inal $mrti works relied upon forsueh an important purpose. But we must admit that 
the prindpJe enunciated is an obvious one. The next work to be cited defeats me. 

iruti-smrti-ijiamaiviljtlit if ns tiim ittlangh^a vnrffatei 
Ajilil'Cehedi mama drohi mat-buddhi-pmtiloma-krt a i 

"He who lives in defiance of the Veda, sntrfi and my order is disobedient, a traitor 
to mo, acting contrary to my wisdom " 

No doubt this comes from a Saivite purlinic work. Its tendency is plainly to show 
that Salvism is fully consistent with Veda and with and that devotees of Siva must 
conform to varpAirama-dhannaf which ts what the authors of our inscription must have 
wanted. This Is the last of the authorities quoted. There follows the effect of the allegations, 
and the whole is wound up with an elegant Sanskrit verse to which we shall come 
immediately, a very free Tamil paraphrase of it, a curse in Tamil only, to the effect that 
one who breaks this "order" will be guilty of kilting a cow in milk and his two parents 
on the banks of the Ganges. 

Then comes an Interesting list of persons who are to be bound by the decision, 
including Brahmins to bearing the title paiidita, Nambi, bhatto, and the accountants or 
treasurers of the temple and of the assembly, and then the whole is wound up with a 
Sanskrit verse in 'praise of the guru, Candra^khara, himself. 

Here is the longer verse referred to above. 

After a we have two couplets in the SSrdillavikridita metre and one in 
Upend ravajrS, 

evam Siva-preratiayS dattam Oapicim ^settiam i 
tad ida»} iflsanam pAtyam sarvadA soraiHi-niAnvarih u 
Capde^sya ^^Anka-^kljara-camiJ-dfutureyatAm eywfo i 
Lak^mikSnta-VtriHaj-mukJtya-vidii^o tfi/iuU-sthit3plSju^h 11 
Ajf\Sjr} prAjHatamAnt nikAmam amtu k^pi-dhendras sadA i 
treyas s&ntati'kArmim abhimatAm Candrarddiia-cUdA maytek 11 
azHj^yam Ajtia paripAtayiiyA Sivasya demir upalAhniyA i 
vdikhyatAyn Dak$a-pura$saTiiiiAttt priimAdyaiAiu pa^yata pHr-vipAkam \ \ 


"Thus a decree was given at the command al Siva by CaT]id^ that ver^^ decree must 
always be protected by all men. May the Atrcya king ever fully protect the order, most 
wise, productive of issue, approved by him whose crest-jewel is the crescent moon, made 
by Candcia, who has become the comma nder-in-chiel of the army of him whose crest 
is topped by the moon, who is a leading devotee if Visiju and Brahma," who delights 
In the order which he has placed on his head. Necessarily the order of Siva must be 
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observe, delightfully regarded by the devos. Let it be inscribed! Consider the disaster 
that befell the city of the incautious Daksa and those like him" 

The final, neat lines are these: 

^'ubhayor iyam eva bftidii vashior iha jagnti Catidra^ekharayoh \ 
makutiJ-S^tii-rSja-pddah kaScam pikfa-giila-riija-tnakitto ttyafi 11 


"Between the two Candra.^ekharas who are alike lords on this earth there is only this 
difference: one has a King (i*e. Soma, the moon) on his diadem, the other has a king's 
crown at his feet" 


The Mtm^s^ school 

Direct contributions to the analysis of the concept of Properly did not occur at the 
hands of MimAnsakas until after the time of Raghuniltli^ Siromani and the challenge thrown 
out by the New Logic. But, as we have already seen, distinct viewpoints on many of the 
incidental topics of Property had grown up amongst the commentatortal literature based 
upon Jaimini's Mintdrtfsd-siHm, The whole science of sacrifice and the interpretation of 
Vedic texts bearing upon that voluminous subject was bound to afford opportunity to 
consider the rights to acquire, use, and dispose of property. The great contribution of the 
Miind:ms^ (IV B ii) was the distinction between prohibition and nullity). The sinfulness of 
taking, using, or sacrificing with the property of another was, of course, by no means 
diminished by the discoveries there referred to. See, for example, Manusmrti IV. 201-2; 
and the story of the sale of Nrga in Bhagiivatam X, &4 quoted by Raghunandana, cited by 
Colebrooke in a long note on D*iyahh5ga. XHl. 12. relating to the question of he difference 
between naistaken appropriation and theft. In the study of the very concept of Property 
they were forced, for very similar reasons^ to make another significant contribution. 

We must pay attention to the Mim^ms^ because, be tween that school and the Nytiya, 
it was the former which had the greatest influence upon dJiarma^i^triBf Colebrooke once 
said that the weight of the impressions created upon the minds of jurists by the two schools 
differed according to localities), and indeed the influence of the logicians in Bengal was 
great ■—but it was only a local influence, and the intimate connexion between the rules of 
intepretation taught for centuries by the Mimamsakas and the fabric of established 
Dlmnitit^dsira scholarship made it certain that in the event of a direct conflict between 
Interpretation and Logic, the former would win- 

It the stw which must be the object of tail dedications and oblations and sacrifices) 
took its svaWa from circumstances outside the knowledge of the sacrificer (yajamdm), the 
question arose, w'ho shold determine whether it was lawfully his or not? Since the Mimamsi 
had already determined that svatiHi was not to be tested with exclusive reference to ^ilstric 
texts, it followed that popular recognition alone supplied the test. The burden must rest, 
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therefore^ with tlie yajamatm and such lay advisers as he might consult The suggestion 
that was an entity in its own right, resident or inhering in objects, was in practice 
hostile to this conclusion. The Mim^rnsakas therefore preferred to consider it a samskara, 
or mental impression (Colebrooke translates, "faculty"), of course on the part of the 
and its opposite on the part of those with whom he had entered into transactions. 
If svafua \vas a part of the slate of mind of the svdmt {whose reasons for believing he was 
svitmi could be checked witl^ reference to the appropriate authorities), what he believed 
was his sim, wassj^^r for the purposes of acquisition by his priests and others which whom 
he entered mio transactions during sacrifices and at other and comparable times. The shift 
in the con tie of enquiry from the object itself and the history of its passage into the hand 
of the yajaitiiiiJit to the mental state of the yajttmdna, was greatly conducive to the 
convenience of all parties concerned with rifwnMa, or more strictly apsrva, "religious 
merit". 

The definition of Property as a iSflmjAiTm was convenient from additional poinb of 
view. Quite apart from the inconveniences alleged to exist in the "category" theor)'; to 
which we shall come, tlie Mimsmsakas had difficulty in seeing how a cognition v^hich 
had always been expressed as niamt^dam iti could produce anything other than an 
impression upon the appropriate aspect of the personality. Not all the meanings associated 
with the word satfjskiim are relevant here): we are not conemed wwith theeffects of Fate 
or kftrniA upon the soul before birth, nor with tlie dluirmakfsiri's special saii^skifra&, or birth- 
ceremony, initiation, marriage, and the like, which, in a fashion reminiscent of sacraments, 
produce a supersensory change in the personality To the MimJn^aka the smnskdra in 
question here was merely an example of a use of a term which appears much in Vaii^esika 
philosophy, "a mental impression or recollection resulting from a prior experience"; it 
is in fact the last of the (or "qualities") or the Ny5ya-VaLdesika system, beign a 

quali \y wh ich tlie Scl f is inherently ap t to acejuire. Each congn iti on is capable of producing 
an instantaneous sawsk/Ira, which m^iy be revived or aroused by the operation of memory, 
resulting in mental non-cognitive perception. Thesrt^rjsfcifras represent the root impressions 
by which any habil of life that man has lived through or any pleasure in which he took 
delight for some time, or any passions which were engrossing to him, tend to be revived, 
for though these might not now be experienced, yet the fact that they were experienced 
before has so moulded and given shape to the at fa'* (conscious mind) "that the dtta will 
try to reproduce them by its own nature even without any such effort on our part." If 
memory fails the samskifra may not produce the perception, and if Property is a saiifskam 
it follow'S that awrireness of its is, to put it mildly, precarious and, from a purely practical 
point of view, speculative. This is only one, as we shall see, of the difficulties inherent 
in the saijjskara theory of Property. 

It is not merely a coincidence of vocabulary that samskdra is regularly used in 
Mim^nv^a technique for the preparatory act or experience (whence the DJiarnw^iistra use 
of the word) intended as a preliminary to a sacrifice). It can hardly be doubted but that 
the Mimarnsakas, in choosing to identity siwtm as a quality of the Self, and a particular 
due to a congnition related to a particular contact between a thing or things and 
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the senses^ wen; deHberately meebng the requirement that in order to be a yajamam one 
must be '"qualified"^ in point of Ownership of the necessary property. In their eyes, unless 
the y/ijamdna's Self were qualified with the several Properties in respect of the several 
objects necessitated in the sacrifice, etc,, the latter would be a nullity, and this seems to 
have been so despite the independent detennination that the acquisition of Property was 
not itself e subsidiary to the principal rite itselO^ 
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